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IN MEMORIAM

Prof. dr Dusko Medi¢
(07.08.1953 — 29.06.2022)

Juna mjeseca 2022 godine, u 69 godini, zauvijek nas je napustio Prof.dr Dusko
Medié, voljeni suprug, otac i prijatelj, covjek izuzetnog intelekta, znatiZeljnog uma i
snaznih kreativnih sposobnosti koji je svojim dugogodisnjim profesionalnim i nauc-
nim djelom ostavio dubok trag u pravnoj nauci i akademskoj zajednici.

Roden je 07.avgusta 1953 godine u Banja Luci, gdje je zavrsio Osnovnu $kolu i Gi-
mnaziju. Godine 1977 godine diplomirao je na Pravnom fakultetu Univerziteta u Banja
Luci, a magistrirao u 2002 godine. Doktoriao je 2004 godine u Novom Sadu

0d 1981 do 1987 godine bio je sudija Osnovnog suda u Banja Luci gdje je obavljao
i duznost predsjednika Gradanskog odjeljenja.

0d 1987 godine do 1998 godine radio je kao sudija Okruznog suda u Banja Luci
gdje obavljao funkcije zamjenika predsjednika suda i predsjednika gradansko-uprav-
nog odjeljenja Godine 1998 imenovan je Republickog javnog tuzioca Repupublike Srp-
ske, a za sudiju Ustavnog suda Republike Srpske - 2003 godine, na kojoj funkciji je
ostao sve do svoje smrti. Od 2004 godine, pa do kraja Zivota radio je i kao profesor
Fakulteta pravnih nauka Univerziteta ,Apeiron®, obavjljao duznost dekana fakulteta i
prorektora Panevropskog univerziteta ,Apeiron®..

Bio je vanjski saradnik za izvodenje prakti¢nih vjezbi na Katedri gradanskog pra-
va pri Pravnom fakultetu u Banja Luci i predsjednik Komisije za informisanje i izda-
vacku djelatnost Udruzenja sudija i tuzilaca Republike Srpske, te glavni i odgovorni
urednik casopisa «Glasnik pravde» i ,Godisnjak Fakulteta pravnih nauka®, ¢lan uredi-
vackog odbora u ¢asopisima “Srpska pravna misao”, “Pravna rijec¢”, ,Arhiv za pravne i
drustvene nauke®, i ,Vjestak”, te ¢lan izdavackog saveta u ¢asopisu «Pravo i politika«.
Radio je kao stalni je saradnik ¢asopisa “ZIPS” i “Domaca i strana sudska praksa”, te
bio potpredsjednik Udruzenja pravnika Republike Srpske i ¢lan Predsjednistva Saveza
udruzenja pravnika Srbije i Republike Srpske. Obavljao je i duznost urednika Katedre
gradanskog prava na Oktobarskim pravni¢kim danima u Banjoj Luci.

Objavio je 20 knjiga i preko 100 nauc¢nih i struénih radova iz gradanskog, pri-
vrednog i ustavnog prava, te bio recenzent vise knjiga i nauc¢nih radova. Ucestvovao
je kao predavac na skoro 200 naucnih i struénih savjetovanja u zemlji i inostranstvu.




(Dobitmik je vise zahvalnica Pravnog fakulteta Banja Luka, povelja Kopaonicke ékole\
prirodnog prava , povelje Udruzenja za odstetno pravo iz Beograda, priznanja Pravnog
fakulteta Sveucilista u Mostaru, kao i drugih priznanja od mnogih asocijacija prav-
nika u zemlji i inostranstvu. Bio je arbitar pri Privrednoj komori Republike Srpske,
Spoljnotrgovinskoj komori Bosne i Hercegovine i Spoljnotrgovinskoj arbitrazi pri Pri-
vrednoj komori Crne Gore. Obavljao je i duznost ¢lana Komisije za polaganje stru¢nog
ispita za rad u upravi Republike Srpske, Komisije za polaganje pravosudnog ispita u
Republici Srpskoj i Komisije za polaganje notarskog ispita u Republici Srpskoj. Bio je
predavac je na viSe seminara za pravosudni ispit i seminara za notarski ispit. Edukator
je za oblast gradanskog prava u okviru javnih ustanova Centar za edukaciju sudija i
tuzilaca Republike Srpske i Centar za edukaciju sudija i tuzilaca Federacije BiH. Kao
predsjednik i ¢lan radnih grupa ucestvovao je u izradi vise zakonskih projekata na dr-
Zavnom i entitetskom nivou.

Brojne autorske i koautorske monografije i dugi nau¢ni radovi Prof.dr Dus-
ka Mediéa su bili i ostali uzor kolegama i mladim narastajima jer ih odlikuju
sve vrline naucnog i kvalitetnog izrazavanja: sistematicnost i temeljitost analize
i izlaganja, primjerenost, ali i inovativnost metoda, smisao za detaljnu analizu i
sintezu, interdisciplinarnost pristupa, te argumentovano i jasno izno$enje zaklju-
caka.
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Art of Interpretation of Norms in
Contemporary Public International
Law: Appraisal of Methods and
Approaches

Abstract: The article explores contemporary issues in the inter-
pretation of public international law rules: treaties, customary
rules and other formal sources. As it is generally required in
both legal practice and science, the practitioners of public in-
ternational law also need to interpret international legal rules
when trying to find its correct meaning and scope of applica-
tion if there is the lack of clarity. The article has shown that
there is a variety of methods that are applied by the subjects
of interpretation with a view of determining the right and just
meaning of the rules in question. During the last century, the
art of interpretation has partially advanced as the Vienna Con-
vention on the Law of Treaties has established the rules appli-
cable to the interpretation of inter-State treaties. However, the
customary rules or specific legal regimes still apply to interpret-
ing other treaties and other formal sources of public interna-
tional law, which do not fall within the scope of application of
the Vienna Convention. Unlike municipal legal orders, there is
no a centralised authority at the international plane which is
authorised to interpret international law. Therefore, it is pos-
sible to speak about a multitude of subjects that interpret in-
ternational law, whilst the most relevant seem to be authentic
interpretation of the treaties or other acts. A particular layer
in the interpretation of the rules of public international law is
related to the need to ensure their effectiveness, thus enabling
that the subject international relations be maintained or that
the international structures keep performing their duties.

Key words: Public International Law, Interpretation of Interna-
tional Law, Treaties, Customary law, General Principles of Inter-
national Law.

1. INTRODUCTORY REMARKS

Applying international public law requires the jurists to
use the art of interpretation of the relevant rules. Actually,
applying the rules and interpreting them are two sides of the
same coin for the majority of legal practitioners. For quite a
long period, there were no written guidelines for interpreting
the treaties and other rules of public international law. Inter-

7
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preting international legal norms was conducted according to the skills and knowledge
which were gradually developed and consolidated, mostly based on the experience of mu-
nicipal legal orders. The international law practitioners, tribunals and other relevant ac-
tors in international legal life, were relying on the art of interpretation of law as established
in the domestic legal practice through interpreting national legislation and contracts.! This
is also due to the fact that interpreting legal norms is rather an intellectual activity than
a strict and formal procedure predefined by rules. None the less, it should be noted that
even though customary international law has established some rules on interpretation, it
has never created a systematic set of guidelines on the process of interpretation.3

As for interpreting the treaties concluded between the States, the rules were formally
established by the Vienna Convention on the Law of Treaties of 1969 (hereinafter: Vienna
Convention), which means that some consolidation of rules on the treaty interpretation
materialised only in the second half of the twentieth century.+ However, the formal sources
of international law, besides the treaties concluded between the States, are also treaties
concluded between the States and international organisations or between the internation-
al organisations,’ customary rules, general principles of law accepted by civilised nations,
as well as resolutions of international organisations, which may also necessitate adequate
interpretation when being applied. Therefore, practicalities of the art of interpretation of
various rules of international law go well beyond the provisions of the Vienna Convention.

Given both practical and theoretical significance of interpretation as a professional
art in international law, this article tries to appraise the existing methods of interpretation
and explores the interpretative frameworks and guiding rules, on the one hand, and the
manner in which the coherent meaning of international law rules is ensured through its
interpretation, on the other hand.

2, INTERPRETATIVE FRAMEWORK(S) AND GUIDING RULES

The rules of international law may require determining a more precise meaning ap-
plicable to the concrete situation, particularly if they are elaborated in a vague and general
manner.® Unlike municipal law, which is a developed legal system containing rules on all
the important aspects of its effects and validity, public international law remains without

! Cassese, A. (2005). International Law. Oxford: Oxford University Press, 178; Jennings, R.,

Watts, A. (1992). Oppenheim s International Law, Volume I. Harlow: Longman, 1269.

Kreca, M. (2010). Medunarodno javno pravo. Beograd: Pravni fakultet Univerziteta u Beogradu,

447.

Jennings, R., Watts, A. (1992). Oppenheim s International Law, Volume 1. Harlow: Longman,

1269.

4 Vienna Convention of the Law of Treaties of 23 May 1969, United Nations Treaties Series, 1155,
1-18232. The matter of interpretation is particularly regulated by Articles 31-33 of the Vienna
Convention.

5 Article 3 of the Vienna Convention lays down that “The fact that the present Conven-
tion does not apply to international agreements concluded between States and other
subjects of international law or between such other subjects of international law, or to
international agreements not in written form, shall not affect ... the application to them
of any of the rules set forth in the present Convention to which they would be subject
under international law independently of the Convention.”

¢ Dailler, P., Forteau, M., Pellet, A. (2009). Droit international public. Paris: LGDJ, 276.
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comparable rules on its validity and effects within municipal legal systems.” Although the
international legal order still remains decentralised, following the entry into force of the
Vienna Convention, the subject matter has been regulated and consolidated as far as the
interpretation of inter-State treaty provisions is concerned. The Convention has defined
most of the principles and issues related to the treaty interpretation, such as textual, sys-
temic and teleological methods.® Nevertheless, this matter is even more complex as there
is a plethora of actors interpreting international law and divergence of sources, on the one
hand, while there are different formal and substantive characteristics of formal sources of
international law, on the other hand.

2.1. Plethora of actors of interpretation and sources of public interna-

tional law

The general perception in legal literature is that the States remain the key subjects
for creating and implementing public international law.? As such, the States usually make
public their understanding and interpretation of the treaty through diplomatic channels
and other official means of communication.’® As sovereign entities in international rela-
tions, they usually tend to protect their interests and not to go beyond their legal com-
mitments." Therefore, determining the adequate and accurate meaning of any interna-
tional commitment lays in the heart of the inter-State legal relations. In addition to States,
there are international organisations and other international bodies, such as international
courts and arbitration tribunals, that can often have a say when some international legal
norms are to be interpreted. One should be also mindful of the works made by the publi-
cists and their contribution to understanding international legal norms, although deprived
of any formal authority.

In the context of treaty interpretation, the parties to a treaty are the primary entities
that are authorised and expected to interpret the treaty and thus make so called authentic
interpretation. Moreover, the treaty itself can contain rules defining the manner in which
and by whom it shall be interpreted, allowing for the international tribunals, permanent
ones or ad hoc arbitrations, to exercise the power of interpreting.’ Namely, being authors
of the treaties’ provisions, the parties are allowed to issue the authentic interpretation

7 Betlem, G., Nollkaemper, A. (2003). Giving Effect to Public International Law and European
Community Law before Domestic Courts. A Comparative Analysis of the Practice of Consistent
Interpretation. European Journal of International Law, 14 (3), 573.

8 Cassese (2005), 178-179.

° Betlem, G., Nollkaemper, A. (2003), 570. As for the role of the States in the contemporary inter-
national society, Bederman suggests a more balanced approach: “The near monopoly that states
once exercised over the constitution of international society may also finally be broken. Very few
publicists and commentators today speak of an international community in which nation-states
(or pretenders to that status) are the only participants in the international lawmaking process.
Substantial and spirited debate ... has been waged over the extent of the role of such actors as
international institutions, transnational businesses, nongovernmental organizations, and indi-
viduals in making international law rules.” Bederman, D. J. (2002). The Spirit of International
Law. Athens: University of Georgia Press, 54-55.

10 Dailler, Forteau, Pellet (2009), 278.

1bid., 283.

Brownlie, 1. (2001). Principles of Public International Law. Oxford: Oxford University Press,

631-632.
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which is usually mandatory for all other related bodies. The virtue of the authentic inter-
pretation is based on the fact that the parties the best understand their intentions. This is
particularly important at the international level whereby no centralised interpreting au-
thority exists.®s It is somehow widely understood that the authentic interpretation of a
treaty’s provision should override any other interpretation rule.* The International Court
of Justice has found that “Interpretations placed upon legal instruments by the parties
to them, though not conclusive as to their meaning, have considerable probative value
when they contain recognition by a party of its own obligations under an instrument.”™>
On the contrary, any third party, such as a court, international panels, etc, can authorita-
tively interpret a treaty as long as it was allowed by the treaty itself.® The same logic can be
applied to other sources and their authors can make authentic interpretations.

As already underlined, unlike in the municipal legal orders, there is no international
judicial power nor there is any form of centralisation of judicial authorities at the interna-
tional plane. International legal order is characterised by existence of a number of judicial
fora, but without a formalised structure and hierarchy.”” The statutes of international tri-
bunals, treaties and supplementary documents may envisage that any dispute between the
parties to the treaty shall be resolved by an international tribunal or arbitrage.”® A dispute
arising out of the treaty interpretation usually leads to judicial or arbitrage procedures in-

3 Degan, V. B. (2000). Medunarodno pravo. Rijeka: Pravni fakultet SveuciliSta u Rijeci, 150.
The notion of authentic interpretation was confirmed by the international courts. The Permanent
Court of International Justice established: “Without success it has been maintained against this
reasoning that the letter ... from the Conference of Ambassadors ... is the most authoritative
and most reliable interpretation of the intention expressed at that time, and that such an inter-
pretation, being drawn from the most reliable source, must be respected by all, in accordance
with the traditional principle: ejus est interpretare legem cujus condere. ... it is an established
principle that the right of giving an authoritative interpretation of a legal rules belongs solely to
the person or body whi has power to modify or suppress it.” PClJ, Question of Jaworzina (Pol-
ish — Czechoslovakian Frontier), 6 December 1923, Series B, No. 8, 37. Dailler, Forteau, Pellet
(2009), 277.

14 Jennings, Watts (1992), 1268.

15 International status of Soulh-West Africa, Advisory Opinion of 11 July 1950, ICJ Reports 1950,
135-136. Also see: Dailler, Forteau, Pellet (2009), 279.

16 Dailler, Forteau, Pellet (2009), 277. The International Court of Justice expressed its view on the
interpretation by the third party: “Cameroon, while accepting that the Report of the Marking
Out of the International Boundaries in the Lake Chad is riot binding on Nigeria, nonetheless
asks the Court to find that the proposals of the LCBC as regards the tripoint and the mouth of
the Ebeji “constitut[e] an authoritative interpretation of the Milner-Simon Declaration and the
Thomson-Marchand Declaration, as confirmed by the Evchange of Letters of 9 January 1931".
The Court cannot accept this request. At no time was the LCBC asked to act by the successors to
those instruments as their agent in reaching an authoritative interpretation of them. Moreover,
the very fact that the outcome of the technical demarcation work was agreed in March 1994 to
require adoption under national laws indicates that it was in no position to engage in “authorita-
tive interpretation” sua sponte.” Land and Maritime Boundary between Cameroon and Nigeria
(Cameroon v. Nigeria; Equatorial Guinea intervening), Judgment, ICJ Reports 2002, para. 56.

'7 Dupuy, P.M. (2006). Fragmentation du droit international ou des perceptions qu’on en a ?. EUI
Working Papers, Law, 2006/14, 5.

18 Dailler, Forteau, Pellet (2009), 280-281.
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tended to resolve the dispute pursuant to agreement by the parties to the treaty.* This pos-
sibility is not, however, leading to a systematic and general recourse to the problématique
of interpretation. Thus, the States, international organisations and other relevant entities
basically preserve their institutional autonomy when interpreting public international law,
but still within their legal commitments. However, whilst still maintaining this principle of
procedural and institutional autonomy, for the sake of ensuring effectiveness and uniform
application of international rules, some international regimes within the inter-State struc-
tures, have defined some frameworks for exercise of this autonomy when implementing
international commitments. The most developed frameworks of this type have been cre-
ated by the Court of Justice of the European Union.2

Even though tribunals’ decisions are authoritative and may play important role for
interpreting international rules, they are not formal precedents. Despite the lack of formal
duty to do so, the international judges tend to follow their own jurisprudence and the
practitioners may detect certain tendency in the court’s interpretation on which they can
rely in the current and future cases.* In this way, the judicial decisions made an important
contribution to developing international law, but they are less important than the treaties
and customs. They lack their autonomous significance, but an increase in number of such
decisions, their availability through the modern publishing tools, made them influential to
the process of legal reasoning.?

Furthermore, political or other organs of international organisations can also appear
as the interpreting authorities of international legal norms. Such powers are usually en-
shrined in their constituent instruments. Despite the defined institutional framework of
an organisation, the scholars are not unanimous on the existence of authentic value of
such interpretation provided by the political or other organs of the international organisa-
tions.? Normally this matter should be resolved by the constituent treaties of the interna-
tional organisations, but there is no general solution on how the constituent instrument
and resolutions adopted by the organs of the international organisations are to be inter-
preted. The usual practice is that the relevant international institutions, after taking into
account advices provided by their legal counsels, may establish interpretation of the con-
stituent instruments and other legal acts of the international organisations. The universal
organisations can request the advisory opinion of the International Court of Justice.* In
this regard, an inevitable factor is the diplomatic interplay between the member States of
a given organisation whose representatives make decisions within the intergovernmental
political bodies.

Finally, we should not forget that the publicists — international law scholars can be
found within the plethora of actors that try to interpret the international rules. Although
without any formal authority, they play important role in interpreting and commenting in-

19 Jennings, Watts (1992), 1268-1269.

2 See: Simon, D. (2001). Le systéeme juridiqgue communautaire, 3*™ Edition, Paris: Presses Univer-

sitaires de France, 426-428.

Bederman (2002), 63-64.

22 Rosenne, S. (2004). The Perplexities of Modern International Law, Leiden/Boston: Martinus
Nijhoff Publishers, 46.

2 Dailler, Forteau, Pellet (2009), 282.

2 Amerasinghe, C. F. (2005). Principles of the Institutional Law of International Organizations.
Cambridge: Cambridge University Press, 26-32.

2

11



Dusko Glodi¢
Art of Interpretation of Norms in Contemporary Public International Law: Appraisal of Methods and Approaches

ternational law rules.?s Some authors underline that the publicists are not always objective
and impartial, thus their comments can be undermined and questioned.?® However, when
performing the role of legal advisors, the publicists may directly produce documents that
are used on the international plane, by the organisations and States, such as legal opin-
ions, studies and commentaries prepared at the request of the international institutions.
These documents are usually used by the subjects that requested their production and
may influence the legal life within the international community.?” Moreover, the doctrinal
interpretation plays significant role in teaching, understanding and explaining public in-
ternational law.?® In this way, the doctrine shapes minds and skills of legal practitioners.

In addition to the subjects that interpret international law at the international level,
this activity also happens within a State itself. The interpretation within a municipal legal
order may be given by different types of bodies — judicial, administrative and legislative
authorities. It should be noted that the concrete procedural and substantial aspects related
to interpretation in this context are subject to the specific rules of any country, but one may
expect that the treaties will be interpreted pursuant to the relevant rules and principles en-
shrined in public international law.? Practically, if the question of interpreting a norm of
international law was posed before a national court, it would, according to the traditional
practice of a number of States, request the foreign affairs department to provide them with
the preliminary interpretation of the treaty.3° Thus, interpreting rules of public interna-
tional law in foro domestico is usually result of cooperation of the judicial system and the
ministry responsible for international relations. Similar cooperation would also happen
within the administrative bodies if the courts are not involved.

Given the international environment in which the international rules are created, one
should be also mindful of linguistic aspect of international law interpretation. Notably, the
fact that many different languages are used in international relations and that the trea-
ties and other sources of international law may be drafted in different linguistic versions,
requires the interpreter to pay due respect to the adequate understanding and translation
of the texts. It is considered that a translated version of a legal document can never be as
strict and precise as the original text.s'

2.2, Formal and substantive characteristics of international legal rules

as factors of interpretation
The practice leads to a conclusion on the necessity to make differentiation between
various types of international rules, such as constituent instruments of international or-
ganisations and ordinary treaties. This consequently has some repercussions to the treaty
interpretation, used methods and obtained results of the interpretation exercise.3? In ad-

% Dupuy (2006), 6.

26 Bederman (2002), 67-68.

27 Rosenne (2004), 51-52.

2 Kreca (2010), 449.

2 See further: Puri¢, V. (2007). Ustav i medunarodni ugovori. Beograd: Institut za uporedno pravo,
392-398.

% Dailler, Forteau, Pellet (2009), 278.

Focsaneanu, L. (1970). Les langues comme moyen d’expression du droit international. Annuaire

frangais de droit international, 16 (1970), 263.

32 Jennings, Watts (1992), 1268.
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dition to the rule of lex superior, which may be used in the context of interpreting the
constituent instrument, certain attention should be paid to the practice of international
organisations. There are two main features that appear from the practice of international
organisations, i.e. practice of their decision-making bodies in relation to interpretation
and application of their rules: the member States that are outvoted in the bodies of an
international organisation may invoke that they are not considered as bound by the rules
of the organisation, on the one hand, and the political interactions involve necessarily the
game of politics when interpreting the constituent instruments and applying them.33 From
a methodological point of view, the teleological approach is the most often used when
interpreting the constituent instruments of international organisations. Their interpreters
try to find the purpose and object of the constituent instrument and to find the meaning
which enables addressing the goals of the organisation.3

Another layer of the observed issue is also multitude of international law regimes that
exist at the international plane, such as human rights law, free trade law, environmental
law, investment law, etc. A concrete legal issue may fall under different regimes and not
only to be tackled under the rules and principles defined within a single regime.* The con-
temporary international law tends to resolve a number of transnational problems that ex-
ist within the international community through creation of legal norms and international
institutional frameworks.3° From a substantial point of view, some international rules may
be used to resolve issues that appear at both national and international plane. Some rules,
such as human rights, may be used to complement national legal norms in the context of
protection of human rights, on the one hand, and they may provide for guidelines to inter-
national courts in interpreting some other areas of international law, on the other hand.
The latter instances may be illustrated with the use of international environmental law in
interpreting non-environmental provisions of a treaty.3”

For the sake of illustrating the practice, Cassese underlines the influence of domestic
interpretation principles to international law interpretation principles. This author notes
that “In modern times, international courts have increasingly applied ‘implied powers
doctrine’ when interpreting a particular category of treaties, that is, the constitutive in-
struments of international organisations. This doctrine was first suggested by the US
Supreme Court when interpreting the US Constitution with a view to broadening the
powers of the federal authorities with respect to those of member States... It was taken
up at the international level by the PCLJ and then the ICJ to broaden powers of the ILO
and UN respectively vis-a-vis member States. ... This doctrine, based on the so-called
federal analogy (namely, the equation of relations between member States of a federal
State and the federal authorities, to the relations between member States of international
organisations and organs of these organisations) is controversial. In particular, oppo-
nents argue that this doctrine ends up granting excessively broad powers to organs of
international organisations, especially when it is relied upon to derive implied powers

3 See: Brownlie (2001), 635.

3 Bederman (2002), 72.

3 Van Aaken, A. (2009). Defragmentation of Public International Law Through Interpretation: A
Methodological Proposal. Indiana Journal of Global Legal Studies, 16(2), 484-485.

3 Ihid., 488.

37 Ibid., 493-494.
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from general and loosely worded goals of the organisations.”®

Furthermore, there is also a certain difference between treaties and customary rules
as the main formal sources of international law. Namely, it is quite easy to find the rules
governing interpretation and dispute settlement in the case of the treaties, whilst it is less
so case with the customary rules. Some interpreting regime may be established if the par-
ties which are in a dispute related to the application of a concrete customary rule had
agreed on the competence of dispute settlement mechanism.3 When interpreting a cus-
tomary rule, the first step is proving its existence and content. Namely, when there is in-
terpretation of presumed customary rule at the stake, the first step is ensuring that this
rule exist. The scholars usually point out to the two decisions of the International Court of
Justice. The Asylum case in which the Court rejected the claim of the existence of a diplo-
matic asylum as a regional custom, whilst it confirmed the right of passage as customary
rule in another case.*

Finally, particular attention should be also paid to jus cogens and peremptory norms
which dictate the ‘red lines’ for international law rules. This set of general principles and
rules is related not only to the form but also to the substance of other norms of interna-
tional law.# These rules cannot be derogated by the treaty making activities or through
adoption of rules of the international organisations.+

38 Cassese (2005), 179-180.

¥ Rosenne (2004), 30-31.

4 Bederman (2002), 73-74. In the first situation, the Court established that it: “cannot therefore
find that the Colombian Government has proved the existence of such a custom. But even if it
could be supposed that such a custom existed between certain Latin-American States only, it
could not be invoked against Peru which, far from having by its attitude adhered to it, has, on
the contrary, repudiated it by refraining from ratifying the Montevideo Conventions of 1933 and
1939, which were the first to include a rule concerning the qualification of the offence in matters
of diplomatic asylum.” (Colombian-Peruvian asylum case, Judgment of 20 November 1950, ICJ
Reports 1950, pp. 277-278). On the contrary, in the second case the Court found “with regard to
Portugal’s claim of a right of passage as formulated by it on the basis of local custom, it is ob-
Jected on behalf of India that no local custom could be established between only two States. It is
difficult to see why the number of States between which a local custom may be established on the
basis of long practice must necessarily be larger than two. The Court sees no reason why long
continued practice between two States accepted by them as regulating their relations should not
form the basis of mutual rights and obligations between the two States.” (Case concerning Right
of Passage over Indian Territory (Merits), Judgment of 12 April 196; ICJ Reports 1960, 39)
Dupuy (2006), 11. Fitzmaurice explained the general principles in the following manner: “By a
principle, or general principle, as opposed to a rule, even a general rule, of law is meant chiefly
something which is not itself a rule, but which underlines a rule, and explains or provided a rea-
son for it. A rule answers the question ‘what’: a principle in effect answers the question ‘why’.”
Quoted from: Reinhold, S. (2013). “Good Faith in International Law,” UCL Journal of Law and
Jurisprudence, Vol. 2, Issue 1, 41.

Distefano, G., Mavroidis, P.C. (2011). L’interprétation systémique : le liant de I’ordre interna-
tional. In : Guillod, O. et al. (eds.). Pour un droit équitable, engagé et chalreux, Mélanges en
[’honneur de Pierre Zessner. Béle : Helbing Lichthenhahn, 746.
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3. FROM INTERPRETATIVE RULES TO COHERENT MEANING OF
INTERNATIONAL LEGAL RULES
Although it may be possible to dig out different meanings from the same text, in-
terpretation should enable finding the most adequate meaning and scope of a rule that is
applicable to a concrete case. This intellectual exercise is intended to detect the right sense
and content of a legal norm.* The issue of interpretation methods and effects of interna-
tional legal rules will be discussed in more details below.

3.1. Interpretation methods as tools for application of international
rules

Interpreting legal norms requires possession of certain skills and relies on using ad-
equate legal techniques. The techniques of public international law can be understood as
“the way that international lawyers use the sources, methods, and approaches of inter-
national legal obligation to determine the relevant community of expectation in interna-
tional affairs. International legal technique is, therefore, the style of reasoning used by
advocates and decision makers in making arguments and reaching conclusions about
the content of international legal norms.”s In other words, interpretating international
law is enabled through certain mental operations based on predefined methods and tech-
niques. The methodological toolbox for interpretation of the international law sources has
been gradually developed through the practice, tested by the international judicial author-
ities and finally codified by the provisions of the Vienna Convention, at least as far as the
inter-State treaties are concerned. Although these methods are focussed to the treaties,
they may with certain adaptation be used in interpreting other formal sources of public
international law.# It is still questionable if these are to be considered as strict rules or
rather as intellectual guidelines on how to detect the right meaning of a legal norm.

When exploring the issue from a historical perspective, the negotiators of the Vienna
Convention were representing different schools of the art of interpretation. One group of
the drafters was representing the subjective interpretation, which was aiming at discover-
ing the intention of the parties to a treaty, whilst another group was preaching the objective
approach to interpretation and this approach would require identifying the meaning based
on the wording of the provision in question.# Yet, different views may be found among
the scholars. Bederman is of opinion that “treaty interpretation is supposed to be neu-
tral and objective ... should be no different from the construction of other legal writings,
and the schools or techniques of treaty interpretation largely replicate those for statutes,
contracts, wills, and constitutions.”® Such an understanding does not accord a particular
importance to interpretation, but it rather situates it within the established legal theory

43

Rosenne (2004), 29.
4 Dailler, Forteau, Pellet (2009), 276.
4 Bederman (2002), 70.
Krivokapi¢, B. (2017). Medunarodno javno pravo. Beograd: Poslovni i pravni fakultet, Institut
za uporedno pravo, 237-239.
Cassese (2005), 178. Van Aaken notes that a dominant understanding in the literature is that the
civil law practitioners favour the object and purpose as a teleological method, whilst the common
law lawyers argue in favour of the textual approach and ordinary meaning of the provisions. Van
Aaken (2009), 494.
* Bederman (2002), 70.

)
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and practice. In the similar vein, Shaw considers that the Convention has combined all the
dominant schools on interpretation in the provisions of its Articles 31 to 33.49 Brownlie
considers that the Vienna Convention does not defines rigid lines between the general
rule of interpretation and supplementary means of interpretation. Thus, this author finds
that the general and supplementary guidelines should be applied in an interactive man-
ner.>° Moreover, it has been repeated by some scholars that the choice of an interpretation
method can greatly influence the outcome of the interpretation exercise. Degan underlines
that different methods can be used for interpreting different types of treaties. For instance,
functional and teleological method is convenient for interpreting the constituent instru-
ments of international organisations, while the textual approach is more adequate when
the treaties — laws are being considered.>* Jennings underlines that international practice
allows the use of principles and maxims that can support the interpretation activities, but
their appropriateness is to be judged in each concrete case.>

Brownlie is of the opinion that the relevant practice demonstrates that the textual ap-
proach is somehow predominant and that this was confirmed by the Vienna Convention.5
Accordingly, “the text of the treaty is normally the only authentic and the most recent
expression of what the parties intended, and consequently interpretation may be thought
of as essentially a textual matter.”>* On a slightly different note, Shaw indicates that “any
true interpretation of a treaty in international law will have to take into account all
aspects of the agreement, from the words employed to the intention of the parties and
the aims of the particular document. It is not possible to exclude completely any of these
components.”ss However, relying on the intentions of the parties and the use of travaux
préparatoires is rather an exception and is permitted only in the circumstances where
wording of a treaty remains ambiguous or obscure and when textual approach results in

4 Shaw (2003), 839.

% Brownlie (2001), 633.

1 Degan (2000), 149-150. On a more specific note, the International Court of Justice has made a
more sensible approach regarding the constituent instruments by establishing that: “Such trea-
ties can raise specific problems of interpretation owing, inter alia, to their character which is
conventional and at the same time institutional; the very nature of the organization created, the
objectives which have been assigned to it by its founders, the imperatives associated with the
effective performance of its functions, as well as its own practice, are all elements which may de-
serve special attention when the time comes to interpret these constituent treaties.” (ICJ, Legal-
ity of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, ICJ Reports
1996, para. 19).

52 Jennings, Watts (1992), 1270.

Brownlie (2001), 632.

3 Jennings, Watts (1992), 1271.

55 Shaw (2003), 839. At this place, Shaw elaborates on the three methodological approaches pro-
poned by different groups of scholars: ,,The first centres on the actual text of the agreement
and emphasises the analysis of the words used. The second looks to the intention of the parties
adopting the agreement as the solution to ambiguous provisions and can be termed the subjec-
tive approach in contradistinction to the objective approach of the previous school. The third
approach adopts a wider perspective than the other two and emphasises the object and purpose
of the treaty as the most important backcloth against which the meaning of any particular treaty
provision should be measured.” Shaw, ibid.
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absurd and unreasonable meaning.5 One should be also mindful of the time factor in in-
terpreting the international rules. There might be a question whether to take into account
the dynamic nature of international relations and possible influence over the meaning of
international rules or to be stuck to the moment when the rules emerged or were created.

Nonetheless, regardless a number of different methodological approaches to the art
of interpretation and academic debates on the most ‘correct’ attitude, one is compelled
to conclude that, in light of the Vienna Convention, the ordinary meaning of the termss®
used in the treaty lays at the basis of contemporary practice of interpretation. However,
the ordinary meaning is not an absolute category, it is possible to rely on a special mean-
ing, but this should be proved by the parties that invoke such a special meaning.>* There
is also possibility for a spill over effect from one treaty to another in the case when “the
terms of the treaty in their ordinary meaning can be informed by the usage of the same
term in other treaties.”®® When interpreting a treaty, some other sources could be also
considered, such as general principles of law recognised by the civilised nations and other
general principles that are applicable in the relations between the parties.®* In addition to
the ordinary meaning, context and subsequent practice are also used when interpreting a
treaty.® This means that the parties to a treaty should take into account the related legal
norms while drafting the provisions of the new one. Namely, the new treaty may be used
for further developing the existing rules, derogating them or simply putting more clarity
in their terms. This suggests the use of systemic interpretation.® True intention of the par-
ties to a treaty may be determined on the basis of the object and purpose of the agreement

% Bederman (2002), 71.

7 Distefano, Mavroidis (2011), 747.

% The International Court of Justice recalls that, in accordance with customary international law,
reflected in Article 31 of the 1969 Vienna Convention on the Law of Treaties, a treaty must be
interpreted in good faith in accordance with the ordinary meaning to be given to its terms in their
context and in the light of its object and purpose. Interpretation must be based above all upon the
text of the treaty. As a supplementary measure recourse may be had to means of interpretation
such as the preparatory work of the treaty and the circumstances of its conclusion. (7erritorial
Dispute (Libyan Arab Jamahiriya/Chad), Judgment, 1.C.J. Reports 1994, para. 41)

Article 31.1. of the Vienna Convention on the Law of Treaties defines that a treaty shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose. As Brownlie outlines (see:
Brownlies, (2001), 634), the Permanent Court of International Justice has already highlighted
importance of ordinary meaning of terms. Namely, this Court concluded in the Case of Polish
Postal Service in Danzig that: “The postal service which Poland is entitled to establish in the
port of Danzig must be interpreted in its ordinary sense so as to include the normal functions of
a postal service as regards the collection and distribution of postal mater outside the post-office.
Indeed, any limitations or restrictions in this respect would be of so exceptional a character that
they cannot, in the absence of express reservations, be read into the text of treaty stipulations.”
PClJ, Polish Postal Service in Danzig, Publications of the PCIJ, Series B—No 11, 16 May 1925,
p. 37.

Van Aaken (2009), 492.

1bid., 500.

Brownlie (2001), 635.

Distefano, Mavroidis (2011), 745-746. For more detailed presentation of the international prac-
tice where systemic interpretation was used see: /bid., 749-754.
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concluded between them. %

Thus, one may conclude that the issue of interpretation cannot be adequately regu-
lated by a strict set of rules and is more open for flexible approach, within the established
intellectual tools and prevailing practice in the concrete case, which have to be adjusted to
each concrete case, but still maintained within the logical boundaries of this intellectual
effort.

3.2. Effects of international legal rules and their interpretation: from

consistent interpretation to effet utile of international rules

As it has been demonstrated above, the art of interpreting international law rules is
not based on a single method. It is rather consisting of smart combination of different ap-
proaches from the textual to the goal oriented - teleological interpretation. The users of
an international rule should detect the meaning based not only on the wording, but also on
the scheme of the instrument they are invoking.® In this context, one should note that the
international legal order is characterised by a high level of pragmatism and the necessity
to fulfil its functions.® This pragmatic approach may be used also when interpreting rules
of international public law.

This need for subtle and flexible manoeuvring may be illustrated by the following
lines by elaborating on the use of harmonious interpretation, effet utile and consistent
interpretation in international practice. Harmonious interpretation is used in the context
of teleological interpretation, for example when a treaty that regulates another subject
matter, for instance investments protection, can be interpreted in the light of goals of en-
suring human rights protection, or environmental protection, provided that the object and
purpose of the treaties indicate the need to attain these goals.”” The International Court of
Justice has also upheld the reference to the goals of a treaty in its jurisprudence.®®

¢ Jennings, Watts (1992), 1271.

% Bederman (2002), 72-73.

 Jbid., 171-174.

7 Van Aaken (2009), 495. This author offers a potential conflict resolution between the norms of
international law in the domain of human rights by arguing that “this means that the judge has
to first consider whether human rights law informs the interpretation of the non-human rights
treaty under Article 31(1) of the Vienna Convention. Second, the judge has to consider whether
human rights law is applicable between the parties under Article 31(3)(c). This can be the case
if the human rights norm in question has acquired the status of customary international law or if
both states to the dispute are parties to the human rights treaty in question. The judge then has
to balance the principle of the treaty to be interpreted, which is presumably in conflict with the
human rights principle in question.” /bid, 506.

For instance, in the advisory opinion on the interpretation of the Agreement on Seat of the World
Health Organisation, which was concluded between Egypt and this international organisation,
the ICJ found: “In their view, therefore, the travaux préparatoires confirm that the formula in
Section 37 was designed to cover revision of the location of the Regional Offices seat at Alexan-
dria, including the possibility of its transfer outside Egypt. They further argue that this interpre-
tation is one required by the object and purpose of Section 37 which, they say, was clearly meant
to preclude either of the parties to the Agreement from suddenly and precipitately terminating
the legal régime it created. The proponents of this view of Section 37 also take the position that,
even if it were to be rejected and the Agreement interpreted as also including a general right
of denunciation, Egypt would still be entitled to notice under the general rules of international
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Finding the true meaning of a treaty provision or another rule of international law is
often construed as a need of finding out an effective sense of the provision in question. In
this context, effet utile is used as a methodological approach for detecting the deeper and
not explicitly written intention of the authors of a legal norm. However, there is a con-
science and duty to respect the principle of good faith when interpreting legal rules.*® In
this sense, the Permanent Court of International Justice concluded “in case of doubt, the
clauses of a special agreement by which a dispute is referred to the Court must, if it does
not involve doing violence to their terms, be construed in a manner enabling the clauses
themselves to have appropriate effects.”” Some scholars conclude that the principle of ef-
fectiveness was often used when interpreting the constituent instruments of international
organisations which proved that the object and purpose of such an instrument played the
crucial role in interpreting this type of treaties. Namely, the constituent instruments are
expected to provide the institutional set up for creating and achieving policy goals of the
international organisation in question. Thus, these instruments are perceived as dynamic
documents which develop over time.” For the practical usage, effet utile is a practical ap-
proach which is used with a view of ensuring an efficient interpretation. In other words,
the interpreting authority has to find an effective meaning of the international rule that is
being interpreted and to find the sense that enables effective application. However, this
approach has its limits and it should not lead to interpreting the concrete provision in the
way that it would be contrary to the other provisions and rules that it is connected with.”
The essence of this principle is that interpretation should not result in the lack of meaning
of the provision in question. However, this principle does not allow for extremely flexible
interpretation which would go beyond the remits of the treaty in question. The effective
meaning of a provision should be found within the purpose and objectives of the inter-
preted document.”

law.” Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory
Opinion, ICJ Reports 1980, para. 41.

Reinhold, S. (2013), 61-62. There is a number of decisions of international tribunals confirming
the doctrine of effectiveness. For instance, when interpreting the constituent instrument of the
International Labour Organisation, the PC1J found the following: “It is not conceivable that they
intended to prevent the Organization from drawing up and proposing measures essential to the
accomplishment of that end. The Organization, however, would be so prevented if it were in-
competent to propose for the protection of wage-earners a regulative measure to the efficacious
working of which it was found to be essential to include to some extent work done by employers.
If such a limitation of the powers of the International Labour Organization, clearly inconsistent
with the aim and the scope of Part XIII, had been intended, it would have been expressed in the
Treaty itself... But, so far as concerns the specific question of competence now pending, it may
suffice to observe that the Court, in determining the nature and scope of a measure, must look
to its practical effect rather than to the predominant motive that may be conjectured to have in-
spired it.” PC1J, Competence of the International Labour Organisation to Regulate, Incidentally,
the Personal Work of the Employer, Collection of Advisory Opinions, Series B, No. 13, 23 July
1926, pp. 18-19.

0 PCIJ, Case of the Free Zone of Upper Savoy and the District of Gex, Order of 19 August 1929,
Series A, No. 22, p. 13.

Amerasinghe (2005), 59-60.

Dailler, Forteau, Pellet (2009), 288-289.

Jennings, Watts (1992), 1280-1281.
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Another dimension of coherent effects of international law rules is ensured through
the principle of consistent interpretation. This principle means that the rule of national
law is understood and interpreted in the light of international legal rules. The principle of
consistent interpretation differs from the doctrine of direct effect, which is rarely applied
in the context of international law, but is one of the leading doctrines in the jurispru-
dence of the Court of Justice of the EU. Direct effect simply means that a national court
or any other body may directly apply an international law rule as an independent and
authoritative legal norm if it is not transposed into national legal order.” Although the
consistent interpretation of national law is not directly enshrined in any rule of interna-
tional law, there is somehow understanding in many countries that duly accepted inter-
national obligations are considered as ‘higher law’ by the national authorities that apply
corresponding national rules.” The principle of consistent interpretation has been firmly
and explicitly established in EU legal order, particularly when there is need to ensure in-
direct effect of directives. Simon explains that “le principe selon lequel le juge national est
tenu d’interpréter le droit national existant de maniére a permettre Lapplication effective
des normes communautaires a été concrétisé dans un premier temps dans le contexte de
lapplication des directives. La Cour a en effet clairement établi qu’il incombe aux juridic-
tions nationales d’interpréter leur droit national a la lumiére du texte et de la finalité de
la directive.””®

Given the length of this paper, the above examples were used to indicate that the
practical life of international legal rules and their interpretation, particularly when inter-
acting with the municipal legal orders, cannot be rigidly confined within strict conven-
tional rules and guidelines.

4. CONCLUDING REMARKS

Despite relevance of other sources, the theory and practice of interpretation remain
mainly focussed on interpreting treaty provisions and to a lesser extent to other formal
sources of international law, such as customs. The art of interpretation is developed by
different subjects, such as parties to the treaties, but also by national institutions, interna-
tional organisations, tribunals and international courts. One may conclude that the Vienna
Convention, which defines some contours for inter-State treaties’ interpretation, prefers
the textual approach, while the practice also relies on other schools and techniques, such
as systematic and teleological methods.

The paper demonstrates that different international legal sources may be prone to
predominant use of certain more specific interpretation methods and doctrines. Effet utile

™ Betlem, Nollkaemper (2003), 571-572. By making parallel with EU law, these authors explain
that “the principle of consistent interpretation is primarily applied when the rule of international
law in question has not been transposed in national law. However, the principle is not limited to
that situation. In EC law, the principle applies both where the directive in question has or has
not been properly transposed. ... Where the legislature has timely and correctly transposed the
rule — the normal situation — a court is unlikely to encounter the boundaries of acceptable inter-
pretation; in the absence of such transposition — the problem situation — and where there is some
discrepancy between the wording of the rule and the implementing legislation, the application of
supra-national law does call for certain judicial creativity.” Ibid, 576.

5 Betlem, Nollkaemper (2003), 574.

6 Simon (2001), 438-439.
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remains highly significant in the context of interpretation of systemic treaties, such as
constituent instruments, whilst the parties tend to prefer the textual methods when in-
terpreting some conventions, i.e. treaties-laws. Therefore, we may conclude that the art
of interpretation is rather an intellectual operation, albeit regulated by some rules, guide-
lines and established practices, but still dynamic and greatly determined by the subjects
performing legal interpretation within the international community as a highly decentral-
ised system.
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Vjestina tumacenja normi u savremenom medunarodnom
javnom pravu: ocjena metoda i pristupa

Rezime: Clanak istraZuje savremena pitanja tumacenja normi medunarodnog javnog pra-
va: ugovora, obicajnih pravila i drugih formalnih izvora. Kako se to generalno zahtijeva
i u pravnoj praksi i u nauci, prakticari medunarodnog javnog prava takode treba da tumace
medunarodnopravna pravila kada pokusavaju pronadi njihovo ispravno znacenje i obim prim-
jene u slucajevima kada njihovo znagenje nije u potpunosti jasno. Clanak je pokazao da postoji
niz metoda koje primjenjuju subjekti tumacenja u cilju utvrdivanja ispravnog znacenja doticnih
pravila. Tokom proslog vijeka, vjestina tumacenja je djelimi¢no napredovala posto je Becka kon-
vencija o pravu medunarodnih ugovora uspostavila pravila koja se primjenjuju na tumacenje
medudrzavnih ugovora. Medutim, obicajna pravila ili posebni pravni rezimi i dalje se primjenjuju
na tumacenje drugih ugovora i drugih formalnih izvora medunarodnog javnog prava, koji ne
spadaju u domasaj primjene Becke konvencije. Za razliku od unutrasnjeg pravnog poretka, ne
postoji centralni autoritet na medunarodnom planu koji je ovlas¢en da tumaci medunarodno
pravo. Dakle, moguce je govoriti o0 mnostvu subjekata koji tumace medunarodno pravo, a na-
jrelevantnijim se ¢ini autenticno tumacenje ugovora ili drugih akata. Poseban fokus u tumacenju
pravila medunarodnog javnog prava odnosi se na potrebu da se obezbijedi njihova efektivnost,
¢ime se omogucava da se predmetni medunarodni odnosi odrze ili da medunarodne strukture
nastave da obavljaju svoje funkcije.

Kljune rijeci: medunarodno javno pravo, tumacenje medunarodnog prava, medunarodni ugov-
ori, obi¢ajno pravo, opsti principi medunarodnog prava.
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Duration of Internal Displacement at
the Intersection of Law and Politics

Abstract: Even though the question of when internal displace-
ment ends was the subject of the UN-led standards-setting
efforts and addressed in the resulting international soft-law
norms, in practice, the determination of when an internally dis-
placed person (IDP) is no longer in need of assistance and pro-
tection is still performed arbitrarily and on ad hoc basis. There
are different explanations of why the rights-based criteria on
the duration of displacement have not served their aim. In this
paper, the authors identify another one by arguing that their
ineffectiveness is caused in the first place by the essentially po-
litical nature of the matter they are supposed to regulate. The
paper’s aim is to serve as a preliminary investigation and set
the ground for a more systematic and in-depth analysis of the
relationship between the law and the politics in the process of
deciding when the internal displacement is over. To this aim,
the paper provides an overview of the two main international
soft-law instruments regulating the status of IDPs and a short
analysis of the principal humanitarian, human rights and refu-
gee law norms from which these soft-law instruments were
derived or which have otherwise directed the identification of
therein contained standards. The investigation shows not only
that the two main international soft-law instruments tend to
be inadequate as means to regulate the process of determin-
ing when a person should no longer be considered in need of
assistance and protection as an IDP, but that the international
law norms restated in these instruments as such cannot offer
clear guidance on the matter. The inquiry also shows, in the
context of protracted displacement, that where the impasse in
the negotiation and/or implementation of a peace agreement
reduces the traditional triad of durable solutions to only two of
them — integration in the place of displacement and resettle-
ment to the third place - the entire edifice of the rights-based
criteria collapses. Such situations, the authors argue, demon-
strate that the rights-based criteria on the duration of displace-
ment can only serve as a framework for the essentially political
deliberations on the matter.

Key words: internally displaced persons (IDPs), duration of
internal displacement, durable solutions, protracted displace-
ment, Serbia.
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1. INTRODUCTION

The prevalence of the civil over the interstate wars characterising the post-Cold War
period and the vast number of persons affected by these wars in the last two decades have
doubled the number of internally displaced persons (IDPs).! The estimates are that by
mid-2021, nearly 50,9 million people in the world were forcibly displaced as a conse-
quence of conflict and violence.? There is a clear tendency for an ever longer duration of
internal displacement, with an average conflict-induced displacement lasting 17 years.? A
rapidly resolved displacement crisis has become an exception, and each year an increasing
number of IDPs find themselves in protracted displacement, which, as a consequence of
prolonged unavailability of durable solutions, can last for decades.+ All of this has led to
what the UN today characterises as the global displacement crisis.5

Serbia represents one of the few European regions of protracted displacement with a
high overall displacement record. The conflict in June 1999 and the March 2004 violence
were the main triggers of the forced displacement from Kosovo and Metohija. According
to the official figures, today, more than 20 years since the end of the conflict, Serbia (ex-
cluding Kosovo and Metohija) hosts approximately 196 000 internally displaced persons.®
Apart from its longer-term development implications’” and effects on regional stabilisa-

' For a more developed analysis of the reasons which have led to an increased number of IDPs
compared to the number of refugees, see: Hathaway, C. J. (2007). Forced Migration Studies:
Could We Agree Just to ‘Date’?. Journal of Refugee Studies, 20 (3), 349-369. doi:10.1093/jrs/
fem019. As per the definition of IDPs, the UN Guiding Principles on Internal Displacement
define them as “persons or groups of persons who have been forced or obliged to flee or to leave
their homes or places of habitual residence, in particular as a result of or in order to avoid the
effects of armed conflict, situations of generalised violence, violations of human rights or natural
or human-made disasters, and who have not crossed an internationally recognised state border”
(para. 2). United Nations Commission on Human Rights (UNCHR), Guiding Principles on In-
ternal Displacement, UN Doc E/CN.4/1998/53/Add.2, 11 February 1998, Annex.

2 UNHCR, Mid-Year Trends Report 2021, 9.

* UN Human Rights Council, Report of the Special Rapporteur on the human rights of internally
displaced persons, Addendum: Follow-up mission to Azerbaijan, 8 April 2015, A/HRC/29/34/
Add.1, 1.

* Protracted displacement, as a distinct type of displacement, characterised by the long duration
and the lack of prospects for achieving the durable solutions, has become one of the most preva-
lent types of displacement (Report of the UN Secretary-General’s High-Level Panel on Internal
Displacement. (September 2021). Shining a Light on Internal Displacement: A Vision for the
Future, 3). So far, there is no agreed definition of protracted displacement. However, one could
say that this type of displacement typically is a consequence of a stalemate in the negotiations
and implementation of peace agreements and/or of the situation in which the state, which bears
primary responsibility for protecting and assisting those displaced within its borders, does not
have effective control over the part of its territory from which IDPs have fled.

5 To “better prevent, respond and achieve solutions to the global internal displacement crisis”, in
2019, the UN Secretary-General established the High-Level Panel on Internal Displacement. Re-
trieved June 4, 2022, from https://www.un.org/internal-displacement-panel/content/what-we-do.

¢ The statistics presented on the official web page of the Commissariat for Refugees and Migrati-
ons of the Republic of Serbia. Retrieved May 11, 2022, from https://kirs.gov.rs/cir/interno-rase-
ljena-lica/interno-raseljena-lica.

7 More on the developmental implications of internal displacement in: Asfour, H., Al-Thawr, S.,
Chastonay, C. (August 2020). Internal Displacement as a Development Challenge. UNSG High-
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tion, the most severe consequence of protracted displacement is observed in the contin-
ued socio-economic vulnerability of IDPs and the lack of prospects for resolution of their
displacement-related difficulties. Despite years-long active efforts of the Government of
Serbia and the international community, 68 514 IDPs are still in need of assistance, while
the prospects of reaching durable solutions to displacement are far from sight.® The exist-
ing statistics also shows that a significant portion of IDPs still has displacement-related
needs, among which the most pervasive are those related to their property rights in Kosovo
and Metohija, access to personal documents, access to employment and the social security
benefits.® At the same time, it seems that the quest for providing durable solutions for IDPs
from Kosovo and Metohija has arrived at an impasse. The question of how to resolve IDPs’
problems is out of focus of the public discourse both in Serbia and on the international
plane. The statistics on their vulnerabilities and needs is being collected within ever lon-
ger intervals.’ The EU-facilitated Belgrade-Pristina dialogue and the resulting “Brussels
Agreements” do not directly address the displacement-related difficulties encountered by
IDPs. Even more worryingly, for some international stakeholders, the category of IDPs
from Kosovo and Metohija no longer exists."

Such a situation is not unique to the Republic of Serbia. In many countries with pro-
tracted displacement, the duration of IDP status is more often than not matter of how dif-
ferent stakeholders, international and national, see IDPs fit to their broader political agen-
das rather than of an assessment based on the legal criteria.’> Even though the question of
when internal displacement ends figured for quite some time as an important topic of the
UN-led international standards-setting activities, in practice, the determination of when
an IDP is no longer in need of protection is often performed arbitrarily and on ad hoc ba-
sis. There are several possible reasons for the ineffectiveness of the existing soft-law crite-
ria for determining the duration of internal displacement. In this paper, the authors depart
from the hypothesis that at this stage of its development, international law cannot offer
an unambiguous and decisive set of criteria on the duration of internal displacement. The
paper is to serve as a preliminary investigation that would lead to a more systematic and
in-depth analysis of the relationship between the law and the politics in the process of de-
termining when the internal displacement is over. To this aim, the two main international
soft-law instruments regulating the status of IDPs are analysed, as well as the principal hu-
manitarian, human rights and refugee law norms from which these soft-law instruments

Level Panel on Internal Displacement Research Briefing Paper.

Commissariat for Refugees and Migrations of the Republic of Serbia (May 2018). Position and
Needs of IDPs. 15.

> Ibid., 15, 37-40,

The last available official statistics on the position and needs of IDPs dates May 2018.
According to the Internal Displacement Monitoring Centre (IDMC), an organisation established
in 1998 by the Norwegian Refugee Council which each year produces highly cited global dis-
placement reports and other pieces displacement-related statistics, since 2014 there have been
no more IDPs in the Republic of Serbia. See the web page with the country profile of Serbia.
Retrieved 21 May 2022, from https://www.internal-displacement.org/countries/serbia.

For an interesting analysis of this tendency and its consequences, see: Johansson, P. (2019).
Displaced Persons as Symbols of Grievance: Collective Identity, Individual Rights and Durable
Solutions. In: Bradley, M., Milner, J., Peruniak, B. (eds.) Refugees’ Roles in Resolving Displa-
cement and Building Peace: Beyond Beneficiaries. Washington: Georgetown University Pre-
ss,132-149. https://doi.org/10.2307/j.ctvirxq90.12.
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were derived or which have otherwise directed the identification of therein contained stan-
dards. The broader goal of the paper is to pave the way for more comprehensive academic
inquiries into the relationship between the legal and the political means for addressing
internal displacement and its human rights dimensions. It is believed that a clearer picture
of the relationship between the two could open the space for more enhanced strategies for
remedying the protracted displacement both in Serbia and elsewhere.

Although different events could lead to forced displacement, including natural or
human-made disasters, the paper is limited to the internal displacement caused by armed
conflict or situations of generalised violence. In the first part of the paper, the authors pro-
vide an overview of the two main international soft-law instruments for protecting IDPs.
The second part of the paper brings a short overview of the norms of international human-
itarian, human rights and refugee law which served as the basis of these soft-law instru-
ments with regard to the question of when to stop considering someone as an internally
displaced person. In its third part, the authors turn back to the hypothesis and analyse it
in the context of protracted displacement.

2, WHEN SHOULD INTERNAL DISPLACEMENT END?

While the last three decades have seen a radical shift in the interest of the forced
migration scholars and practitioners from refugees to internally displaced persons, which
has resulted in an intensive standard-setting activity in the field, several vital aspects of
the status of IDPs are still subject to differing interpretations. One of the most important
unresolved issues certainly is the question of how long the IDP status should last. Unlike
refugees, IDPs do not cross an internationally recognised border and do not have special
legal status under international law; henceforth, there is no cessation clause on the dura-
tion of their status as for refugees.’® Given that they remain within their own country,
logically speaking, displacement is over when conditions are in place for IDPs to a) return
and reintegrate in the place of origin, b) remain and integrate in the place of displacement
or c¢) resettle and integrate in a third location, and are able to realise their human rights
on a par with the rest of the population. However, how long the displacement should last
in practice is a complex question, given that not all durable solutions would always be
feasible, and the displacement-related vulnerabilities and needs of IDPs could affect their
lives for many decades after they fled homes. That being particularly observable in the
situations of protracted displacement where the process of finding durable solutions for
IDPs is stalled, and IDPs are marginalised as a consequence of a lack of protection of their
human rights both in the place of displacement and in the place of origin.

There are many reasons why it is essential to determine the (non)existence of the IDP
status of an individual. Some of those include collecting reliable IDP-related statistics by
national and international stakeholders to determine, through their budgets, strategies
and action plans, the nature and scope of the aid required to assist and protect IDPs, i.e.
remedy the situation of forced displacement.* Furthermore, IDPs have the right to be duly
informed about the duration of their status, the cessation of which may create consequenc-

13 On the conceptual differences and similarities between Internally displaced persons and refu-
gees, see: Phuong, C. (2005). The International Protection of Internally Displaced Persons. New
York: Cambridge University Press, 13-37. https://doi.org/10.1017/CB0O9780511494062.

4 Cardona-Fox, G. (August 2020). The Politics of IDP Data: Improving the Use of IDP Data and
Evidence. UNSG High-Level Panel on Internal Displacement Research Briefing Paper, 3.
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es regarding the benefits they are entitled to as IDPs or limitations imposed upon them.
An unjustified identification of a person as IDP, especially in the context of protracted dis-
placement, can be detrimental to that person’s ability to integrate into society successfully.

The theory and practice now generally agree that an answer to protracted displace-
ment should be sought in the operationalisation of the conventional triad of durable so-
lutions (repatriation, integration and resettlement) via collective outcomes, understood
as commonly agreed results that reduce the displacement-related needs, risks and vul-
nerabilities of IDPs and increase their resilience through strategic, clear, quantifiable and
measurable targets.’> These results and targets need naturally be context-specific and de-
veloped through the combined efforts of all stakeholders. However, sustainable collec-
tive outcomes cannot be identified without a clear set of criteria for assessing the level
of achievement of durable solutions. The same criteria are needed to determine when a
person is no longer in need of assistance and protection as an IDP. In that sense, the hu-
manitarian and human rights standards on the protection of IDPs were the first place to
look at while searching for an answer on how long internal displacement should last.

2.1. UN Guiding Principles on Internal Displacement

Already at the end of the nineties, the scholarly work and the activities of the UN
agencies resulted in the relatively fast consolidation of knowledge on internal displace-
ment into a set of humanitarian, peacebuilding and human rights standards for the pro-
tection of IDPs.' In 1998 these standards were laid down in the UN Guiding Principles on
Internal Displacement (further “the UN Guiding Principles”).”” As the main international
instrument regulating the subject, the UN Guiding Principles restate the international hu-
man rights and humanitarian law standards germane to IDPs and identify a set of rights
they are entitled to during displacement and in the course of achieving durable solutions.
In general, IDPs have the “right to request and to receive protection and humanitarian as-
sistance” (principle 3.2). The rights guaranteed during displacement include the right to:
life (principle 10), dignity and physical, mental and moral integrity (principle 11), liberty
and security of person (principle 12), liberty of movement (principle 14), asylum (principle
15), information on the missing relatives (principle 16), respect of family life (principle
17), adequate standard of living (principle 18), health care (principle 19), legal identity
(principle 20), freedom from interference with the enjoyment of property and possessions
(principle 21), freedom from discrimination (principle 22), and education (principle 23).
Given that IDPs remain within the borders of their own country, the UN Guiding Prin-
ciples point to the national authorities having the primary obligation to protect and assist
IDPs (principle 3)*%, while international humanitarian organisations are entitled to “offer

5 More on this in: Kilin, W., & Chapuisat, H. E. (June 2007). Breaking the Impasse: Reducing
Protracted Internal Displacement as a Collective Outcome. UN Office for Coordination of Hu-
manitarian Affairs (OCHA).

16" On the early developments of the IDP protection concepts, see: Weiss, G. T., & and Korn. A. D.,
(2000). Internal Displacement Conceptualisation and Its Consequences. Abingdon: Routledge.

17 United Nations Commission on Human Rights (UNCHR), Guiding Principles on Internal Dis-
placement, UN Doc E/CN.4/1998/53/Add.2, 11 February 1998, Annex.

18 See also principle 25.1 of the UN Guiding Principles. The international normative framework
on internal displacement is predicated on the view that the state bears primary responsibility
for protecting and assisting those displaced within its borders because they are members of the
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their services” to the primary duty bearer (principle 25.2). In the course of return, integra-
tion and resettlement, national authorities are obliged to “establish conditions, as well as
provide means” that would allow the safe and dignified return of IDPs and “endeavour to
facilitate the reintegration of returned or resettled [IDPs]” (principle 28.1). In this regard,
IDPs have the right to freedom from discrimination on the ground of displacement status,
the right to participation in public affairs and the right to access public services on equal
ground with the other citizens (principle 29.1). Furthermore, the national authorities are
obliged to assist IDPs to “recover, to the extent possible, their property and possessions”
and, when such recovery is not possible, to obtain “appropriate compensation or another
form of just reparation” (principle 29.2).* Since they retain their status of citizens or ha-
bitual residents during and after displacement, (former) IDPs also fall under the general
human rights legal framework applicable in their state. The UN Guiding Principles are
important for analysing the matter at hand because their norms point to the nature and
scope of the specific protection assigned to this category of the displaced population. How-
ever, despite extensively regulating various issues related to internal displacement, the
UN Guiding Principles do not provide an answer on when its provisions are no longer ap-
plicable. Instead, they merely state that “[d]isplacement shall last no longer than required
by the circumstances” (principle 6.3).

2.2, Framework on Durable Solutions

While the UN Guiding Principles are not obligatory for the states, they have gained
significant authority over the last two decades, making the lack of explicit cessation-re-
lated norms a considerable gap in IDP protection. Given the importance of securing a
coherent response to the question of when displacement ends, in 2001, the UN Office for
the Coordination of Humanitarian Affairs (OCHA) asked the Representative of the UN
Secretary-General on Internally Displaced Persons® to provide guidance on “when ge-
nerically an individual would not only become an IDP but [...] should no longer be consid-
ered under this category.”* During the extensive inquiries with academia®?, international

national political community, either as citizens or habitual residents.
19 While noting the relevance of all human rights provisions, it should be particularly observed that
the realisation of property rights concerning displacement represents one of the main obstacles in
effectuating durable solutions. A set of regional instruments applicable in Serbia have explicitly
addressed the issue, such as the Council of Europe (CoE), Recommendation Rec(2006)6 of the
Committee of Ministers to member states on internally displaced persons, adopted on 5 April
2006, para. 8; CoE, Resolution 1708 (2010) on Solving property issues of refugees and internally
displaced persons with the accompanying explanatory report by Jergen Poulsen (Rapporteur
of the Committee on Migration, Refugees and Population of the CoE Parliamentary Assem-
bly), Doc. 12106. Furthermore, since the decision in Loizidou v. Turkey case (Application no.
15318/89, 18 December 1996), the European Court for Human Rights (ECtHR) has played a
significant role in confirming the rights of IDPs to property and peaceful enjoyment of possessi-
ons.
Now the Representative of the Secretary-General on the Human Rights of Internally Displaced
Persons.
The Brookings Institution — University of Bern Project on Internal Displacement. (June 2007).
When Displacement Ends: A Framework for Durable Solutions, 3.
See, for instance, Forced Migration Review s special issue on “When does internal displacement
end?”, May 2003, which came about as a result of the consultations between the leading scholars

20
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governmental organisations, civil society, and other stakeholders, the issue was analysed
through the UN Guiding Principles, refugee experience by analogy and specific case stud-
ies of internal displacement. In the course of the consultations, three possible approaches
were developed and tested: a) cause-oriented (whether the cause that brought to the flight
had changed), b) needs-focused (whether IDPs still had displacement-related needs),
and c) solutions-based (whether IDPs had returned, locally integrated or resettled).? The
conclusion reached was that none of the approaches was sufficient to resolve the mat-
ter, and the priority was placed on the combined needs-focused and solutions-based ap-
proaches. The conclusion also showed that the end of displacement does not occur at one
particular point in time but that it represents “a gradual process during which the need
for specialised assistance and protection for IDPs begins to diminish”.24 The results of the
UN initiative were eventually used to formulate criteria for determining to what extent a
durable solution has been achieved. These criteria were in 2010 laid down in the Frame-
work on Durable Solutions for Internally Displaced Persons (further “the Framework on
Durable Solutions”).? According to this soft-law instrument, displacement ends when
IDP has achieved one of the three durable solutions (return, integration or resettlement),
which he/she has opted for and pursued on the basis of an informed and voluntary deci-
sion (para. 21(d)). A durable solution is achieved when a former IDP no longer has spe-
cific assistance and protection needs linked to displacement, and such person can enjoy
his/her human rights without discrimination resulting from displacement (para. 8). In
accordance with principle 28 of the UN Guiding Principles, the primary responsibility to
provide durable solutions for IDPs and ensure their protection and assistance needs lies
with the national authorities. However, in the situation where de facto authorities control
the territory and exercise elements of governmental authority in the absence or default of
the official authorities, this responsibility extends to them without implying legal recog-
nition (para. 21(a)). The Framework on Durable Solutions sets eight criteria on the basis
of which it should be possible to assess the level of achievement of a durable solution,
i.e., how remote or close the end of displacement is. These are objective criteria which
can be defined as indicators of the level of achievement of human rights in the realisa-
tion of which IDPs typically encounter displacement-related obstacles, selected among
the IDPs’ rights laid down in the UN Guiding Principles. They concern long-term safety,
security and freedom of movement, an adequate standard of living, access to livelihood
and employment, restoration of housing, land and property, access to personal and other
documentation, family reunification, participation in public affairs and access to effective
remedies and justice (para. 53). The Framework also singles out the right to be protected
against discrimination as “a cross-cutting principle that should guide the process of sup-
porting a durable solution and the assessment to what extent a durable solution has been
achieved” (para. 21(g)).

and practitioners.

% When Displacement Ends: A Framework for Durable Solutions’, 4. For a summary, see: Mooney,
E. (2005). An IDP No More?: Exploring the Issue of When Internal Displacement Ends (Backgro-
und Paper). Georgetown University.

2 When Displacement Ends: A Framework for Durable Solutions, 5.

25 UN Human Rights Council, Report of the Representative of the Secretary-General on the Human
Rights of Internally Displaced Persons, Walter Kélin: addendum: Framework on Durable Solu-
tions for Internally Displaced Persons, 9 February 2010, A/HRC/13/21/Add.4.
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One of the main weaknesses of the Framework on Durable Solutions, as noted by the
scholars and practitioners, is that due to their broad and multifaceted character its provisions
are hard to operationalise and apply in practice, this being especially true in the situations
of protracted displacement.? As illustrated earlier, the Framework on Durable Solutions
has not prevented the further occurrence of the scenarios in which different stakeholders
respond differently to the question of whether the time has come for the IDP status to end
individually or collectively. At least part of the explanation of a failure to set more reliable
criteria for determining the duration of IDP status could be hidden in the international law
norms from which the UN Guiding Principles and the Framework on Durable Solutions are
derived. For that reason, it might be useful to step back and see how the humanitarian law,
the human rights law, and the refugee law by analogy, regulate the subject.

2.3. International hard-law norms

The humanitarian law contains the cessation clause in, e.g., Article 6, paras. 2 and 3
of the 1949 Fourth Geneva Convention, which sets that in the territory of the parties to the
conflict, the application of the present Convention shall cease one year after the general
close of military operations and “on the general close of military operations” in the case of
an occupied territory.?” Principle 10.2 of the UN Guiding Principles prohibits “attacks or
other acts of violence against [IDPs] who do not or no longer participate in hostilities”, in
particular, e.g. “starvation as a means of combat” and using IDPs “to shield military objec-
tives” (principles 10.2.b and 10.2.c). The provisions apply only to IDPs during an armed
conflict, even though the displacement can also continue in its aftermath.

The cessation concept in refugee law is found in Article 1C of the 1951 Convention
Relating to the Status of Refugees,* which explicitly regulates various instances when a
person ceases to be a refugee. Most notably, Article 1C.5 provides for cessation of refugee
status when “circumstances in connection with which he has been recognised as a refugee
have ceased to exist” — implying the existence of protection within the state of nationality.
The cessation pursuant to Article 1C.4 occurs once the refugee has “re-established himself
in the country which he left”, and it seems to correspond with the situation of an IDP
returnee, mutatis mutandis. On the other hand, the similar notion of “[IDPs] who have
returned to their homes or places of habitual residence or who have resettled in another
part of the country” in principle 29.1 of the UN Guiding Principles does not imply the dis-
continuation of the IDP status. This provision should be read in a way that returnees, for
instance, still fall under the UN Guiding Principles for reasons of their presumed higher
vulnerability in a possibly inimical environment that is not necessarily inimical enough to
be labelled as insecure. That is because the struggle to achieve return as a durable solu-
tion, i.e., enjoy the rights on par with the other nationals, does not finish when an IDP, for

26 See on this: Beyani, C., & Krynsky Baal, N., & Caterina, M. (2016). Conceptual Challenges
and Practical Solutions in Situations of Internal Displacement. Forced Migration Review, 52,
39-42. For a literature review on this subject, see: Cantor, J. D., & Woolley, A. (2020) Internal
Displacement and Responses at the Global Level: A Review of the Scholarship. The Internal
Displacement Research Programme (IDRP) Working Paper No. 1, 8.

27 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth Gene-
va Convention), 12 August 1949, 75 UNTS 287.

28 Convention Relating to the Status of Refugees, 28 July 1951, United Nations, Treaty Series, vol.
189, 137.
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instance, physically returns home, but it implies a lengthy process of reintegration into
the place of origin. As established in the Framework on Durable Solutions, “[s]ecuring a
truly durable solution is often a long-term process of gradually diminishing displacement-
specific needs, while ensuring that IDPs enjoy their rights without discrimination related
to their displacement” (para. 15). Moreover, the analogy drawn from refugee law would
not be entirely useful as the identification of a person as an IDP does not grant any specific
legal status under international law.

With further reference to refugee law, it could be observed that the UN High Com-
missioner for Refugees (UNHCR) guidelines on interpretation and implementation of the
“ceased circumstances” clause (Articles 1C.5 and 1C.6) set as the basic standards for evalu-
ating the developments in the countries of origin: a) fundamental character of the change,
and b) durability.® The fundamental character of change points to a significant and stable
development in the circumstances (“to remove the basis of the fear of persecution”), in-
cluding, inter alia: free and fair elections, full respect for human rights and relative politi-
cal and economic stability in the country occurring over varying periods of time.3* With
regard to durability, the UNHCR has suggested a “waiting period” of 12-18 months to allow
consolidation to occur.3

When it comes to the third and the most important source of the soft-law standards
on IDP protection, it is clear that the cessation concept cannot emanate from the interna-
tional human rights law considering that the latter remains applicable even after the loss
of the IDP status. As a member of the national political community, either as a citizen or
habitual resident, a former IDP remains entitled to the full range of the rights mentioned
above under the human rights legal corpus applicable in the country. These rights en-
sue from, inter alia, the Universal Declaration of Human Rights (UDHR)3?, International
Covenant on Civil and Political Rights (ICCPR)33, International Covenant on Economic,
Social and Cultural Rights (ICESCR)3, International Convention on Elimination of All
Forms of Discrimination (CERD)?, European Convention on Protection of Human Rights
(ECHR)3, etc. For instance, the prohibition of discrimination against IDPs “as a result of
them having been displaced” under principle 29.1 of the UN Guiding Principles remains
preserved as the prohibition of discrimination based on “other status” in, e.g., Articles 7 of
UDHR, Articles 2.1 and 26 of ICCPR, Articles 2.2 and 10.3 of ICESCR, Article 5 of CERD,
Article 14 of ECHR and similar.

2 UNHCR. (1999). The Cessation Clauses: Guidelines on their Application. paras. 23-29.

3 Tbid., para. 28.

31 Bonoan, R. (2003). Cessation of Refugee Status: A Guide for Determining When Internal Dis-
placement Ends?. Forced Migration Review: When Does Internal Displacement End Special
Issue?, 8.

32 UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III).

UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966,

United Nations, Treaty Series, vol. 999, 171.

UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16

December 1966, United Nations, Treaty Series, vol. 993, 3.

UN General Assembly, International Convention on the Elimination of All Forms of Racial Dis-

crimination, 21 December 1965, United Nations, Treaty Series, vol. 660, 195.

Council of Europe, European Convention for the Protection of Human Rights and Fundamental

Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5.
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3. LAW, POLITICS AND THE DURATION OF INTERNAL
DISPLACEMENT

The analysis shows not only that the two main international soft law instruments tend
to be ineffective when it comes to the attempt to establish clear criteria for determining
when an individual should no longer be considered in need of assistance and protection
as IDP, but that the international law norms restated in these instruments a such cannot
offer clear guidance on the matter. Some tend to explain the inability of the law to regulate
the matter by the fact that the situations of internal displacement caused by armed con-
flict and violence can exhibit great differences among each other. Others assign it to the
too broad scope of the Framework on Durable Solutions, which generically addresses the
question no matter whether displacement was generated by the conflict, violence, natural
or man-made disasters.?” Another reason could be sought in rather limited diffusion of the
knowledge of the Framework among the international organisations and governments ac-
tive in the field or affected by the internal displacement.*® For Asfour et al., one of the main
problems with the application of the criteria identified in the soft-law instruments is that
they are based on the idea that IDPs should enjoy a set of universal rights which are basic
in nature but may actually raise the threshold too high in the situations where they “may
not actually be generally enjoyed in practice by the wider population of that country”.3

While all these elements certainly contribute to the problem, this paper places for-
ward the proposition that the ineffectiveness of the attempt to introduce the legal criteria
on the duration of displacement in the first place ensues from the essentially political na-
ture of the matter and that the existing rights-based criteria can only serve as a framework
for the political deliberations. That is, the authors argue, particularly manifest in the situ-
ations of protracted displacement. The impasse in the negotiation and/or implementation
of a peace agreement, characterising this type of displacement, reduces the traditional
triad of durable solutions to only two of them — integration in the place of displacement
and resettlement to the third place. In such situations, IDPs’ right to a free and informed
choice among the three durable solutions cannot be realised.“° At the same time, the given
right lays at the very basis of both the UN Guiding Principles and the Framework on Du-
rable Solutions, emanating from the right to freedom of movement and residence guar-
anteed by Article 13(1) of the Universal Declaration of Human Rights and the freedom
to choose one’s own residence as articulated in Article 12 of the International Covenant
on Civil and Political Rights which IDPs can enjoy because they have not left their own
country. The logical conclusion that follows is that the absence of this right results in the
collapse of the entire structure of the legal criteria analysed in the paper. What is left is a
common-sensical conclusion that an assessment of when displacement should end in such
situations mandates a recourse to political means. That is what eventually takes place in

37 Bradley, M., Sherwood, A. (2016). Addressing and Resolving Internal Displacement: Reflections
on a Soft Law “Success Story”. In: Lagoutte, S., Gammeltoft-Hansen, T., Cerone, J. (eds.) Tra-
cing the Roles of Soft Law in Human Rights. Oxford: Oxford University Press, 161. doi: 10.1093/
acprof:0s0/9780198791409.001.0001.

38 See on this: Schrepfer, N. (2012). Addressing Internal Displacement through National Laws and
Policies: A Plea for a Promising Means of Protection. International Journal of Refugee Law, 24,
667-691. https://doi.org/10.1093/ijrl/ees048.

¥ Asfour, Al-Thawr, Chastonay, 3.

40 As articulated in principle 28 of the UN Guiding Principles on Internal Displacement.
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the real-life context, where the political considerations take the lead through the domi-
nance of the return-oriented interpretations of the existing criteria.

Although a perfunctory reading of the Framework for Durable Solutions shows that
“long-term safety and security, restitution of or compensation for lost property and an
environment that sustains the life of the former IDPs under normal economic and social
conditions™ are conditio sine qua non of a sustainable solution to displacement, in prac-
tice, a solution-based approach dominates the process of determining the duration of dis-
placement. That is particularly true in the cases when such determination is undertaken
by the governments of states with protracted displacement.** A rather common adherence
to the above-mentioned solution-based approach might practically result in an automatic
equation between the return to the place of origin as the end of the displacement, the
former being a fairly tangible way to determine that the IDP status ended. The flaw of this
approach is that in the context of protracted displacement, it could eventually create the
prospect of an indefinite perpetuation of displacement, even when IDPs clearly opt for
integration in the place of displacement and would objectively be in the same situation as
other nationals.

The mentioned tendency arguably may be observed in the case of a significant num-
ber of IDPs from Kosovo and Metohija who could be considered factually locally integrated
and no longer have any displacement-related needs, yet, they still retain their IDP status
by maintaining in the personal documents their Kosovo-based place of abode as their per-
manent residence. Notwithstanding a series of national strategic documents directed at
promoting the rights of IDPs in the place of displacement, the Government of Serbia ac-
ceptance of the mentioned practice implies that the state has assumed the solution-based
approach, which is significantly bent toward the return. At the same time, the local and
international authorities in Kosovo and Metohija have not succeeded in providing basic
conditions to effectuate the return, both with regards to the basic security considerations,
protection against discrimination, as well as to the mechanisms for restitution of or com-
pensation for property lost as a consequence of conflict and violence. The Kosovo context
could be compared, up to a point, to the situation in Cyprus. The unresolved conflict in-
volving vast property/land issues, coupled with the long presence of the UN and the return
desire among the IDP population extending the validity of the IDP label.#

These and many other similar examples bring to the conclusion that in the absence
of applicable legal standards, the only means left to address the problem of protracted
displacement are the traditional methods of international politics.#s In that sense, Me-

4

When Displacement Ends, 8.

2 As Megan Bradley notes, in the national level interpretation of the above-analysed soft-law
instruments, “the lion’s share of attention and effort [is] still focused on return”. See: Bradley,
M. (2018). Durable Solutions and the Right of Return for IDPs. International Journal of Refugee
Law, 30 (2), 227. https://doi.org/10.1093/ijrl/eey021.

4 See, e.g., Joint IDP Profiling Service (JIPS). (January 2018). Profiling of Internally Displaced
Persons in Kosovo: Assessing the Route to Durable Solutions for IDPs in Kosovo.

# See: Bailliet, C. (2000). Unfinished Business: The IDP Land Question. Forced Migration Re-

view: Going Home: Land and Property Issue, 16-19.

On the resolution of IDP issues through peace agreements, see: Fagen, P. W. (2009). Peace

Processes and IDP Solutions. Refugee Survey Quarterly, 28(1), 31-58. See also: Psaltis, C., et

al. (2020). Internally Displaced Persons and the Cyprus Peace Process. International Political
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gan Bradley argues that return as a durable solution could be better conceptualised and
approached if seen as “an explicitly political process [...] shaped by complex power rela-
tions stretching from the interpersonal and local through to the international level”. A
concentrated engagement of both domestic and international actors in reaching a political
settlement of the displacement-related difficulties faced by IDPs is not only a way forward
to resolve the problem of protracted displacement, but it could also become a basis for a
more profound and positive shift in the relationship between the parties to the conflict.#

4. CONCLUSION

An IDP is not in need of protection and assistance when durable solutions are en-
sured, i.e., when IDP either returns to the place of origin, locally integrates or resettles
in another part of the country, enjoying the same rights as other nationals without any
discrimination ensuing from the fact of displacement. However, it is not always clear at
which point this is the case in the real-life context, and divergent interpretations may be
given in an attempt to address the issue. The answer to the question of when displacement
ends in practice remains susceptible to various interpretations. In addressing the ques-
tion, different stakeholders in a different way interpret the existing standards and arrive at
the conclusions which are often a disguise of their broader political agendas. In that way,
they tend to reach different, habitually irreconcilable conclusions on the duration of IDP
status and, hence, on the number of IDPs. The two main international soft-law instru-
ments on the subject do not provide enough clear criteria for determining when a person
should no longer be considered in need of displacement-related assistance and protection.
The UN Guiding Principles on Internal Displacement do not directly address the question.
The Framework on Durable Solutions, the soft-law instrument created with an explicit
intention to fill in the void in the international legal standards vis-a-vis the duration of
displacement, does not succeed in setting the criteria which could represent enough firm
ground for deciding the matter. The analysis also shows that the international hard law
norms restated in these two instruments, as such, cannot offer more precise guidance on
the matter. That is mainly observable in situations of protracted displacement.

All these reasons, most of which are, as already noted, not unique to Serbia but char-
acterise en general the protracted displacement situations in many parts of the world,
point to the need to bring the question of how to arrive at durable solutions and on the
basis of which criteria to assess when displacement is over back to the fore of international
scholars and practitioners’ discussions. A reasonable beginning of such renewed inquiry
would be to understand, in the first place, what are the possibilities and limitations of
using the law to answer the question of the duration of displacement and, accordingly,
acknowledge the relationship between the law and the politics in addressing the matter.
The many instances of protracted internal displacement around the globe show that with-
out successfully negotiated and implemented political solutions to the problems faced by
IDPs, the displacement tends not only to last for decades but also to become a seed of
future forced displacements.

Science Review, 41(1), 138—154. https://doi.org/10.1177/0192512119872057.

4 Bradley (2018), 221.

47 For the opposite views stressing the values and challenges of the rights-based approaches to in-
ternal displacement see the volume: Grabska, K., Mehta, L. (eds). (2008). Forced Displacement:
Why Rights Matter. London: Palgrave MacMillan.
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Trajanje internog raseljenja na raskrs¢u prava i politike

Rezime: lako je duZina trajanja internog raseljenja, odnosno statusa interno raseljenog lica (IRL)
tokom nekoliko godina bila predmet intenzivne normativne delatnosti u okviru UN-a koja je
iznedrila skup standarda, u praksi se ovom vainom pitanju i dalje pristupa arbitrarno i kroz ad
hoc resenja. RazliCiti autori na razlic¢ite nacine objasnjavaju neuspeh pokusaja da se ovo pitanje
reguliSe na pravu zasnovanim kriterijumima. U radu, autori postojecim objasnjenjima dodaju jos
jedno koje polazi od pretpostavke da problem na prvom mestu proistiCe iz toga Sto je pitanje
duZine trajanja raseljenja u osnovi politicko a ne pravno pitanje. Cilj rada je da posluzi kao pre-
liminarno istrazivanje koje ¢e prethoditi jednoj sistematicnijoj i temeljnijoj analizi odnosa izmedu
prava i politike u postupku odlucivanja o tome kada je kraj internom raseljenju. U tu svrhu u radu
autori analiziraju dva glavna medunarodnopravna instrumenta kojima su postavljeni standardi
u domenu statusa i zastite interno raseljenih lica, kao i osnovne norme medunarodnog humani-
tarnog, izbeglickog i prava ljudskih prava koje su utkane u ove instrumente. Sprovedena analiza
pokazuje da odredbe sadrzane u ova dva medunarodna instrumenta nisu uspele da urede pro-
ces odlucivanja o tome kada se ima smatrati da nekom licu viSe ne treba pruzati zastitu u svo-
jstvu interno raseljenog lica. Rezultati analize ukazuju i na to da ni same norme medunarodnog
prava iz kojih su analizirane odredbe izvedene ne mogu da posluze kao dovoljno ¢vrst oslonac za
pravno regulisanje ovog pitanja. U kontekstu produzenog raseljenja, istraZivanje dalje pokazuje
da kada zastoj u pregovorima ili u sprovodenju mirovnog sporazuma svede tradicionalnu trijadu
odrzivih reSenja na samo dva moguca ishoda za raseljena lica — integracija u mestu raseljenja ili
preseljenje u neko drugo mesto — Citav sistem odredbi kojima se regulise pitanje zastite IRL-a,
kao i duZina trajanja raseljenja gubi svoj oslonac u medunarodnom pravu ljudskih prava. To je
i razlog, autori zakljucuju, Sto na pravu zasnovani kriterijumi za odredivanje duZine trajanja ra-
seljenja mogu sluZiti jedino kao okvir za resavanje ovog pitanja politickim metodama.

Kljuéne reci: interno raseljena lica (IRL), trajanje internog raseljenja, odrZiva resenja, produzeno
raseljenje, Srbija.
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L' enjeu de la citoyenneté
européenne dans la vie politique
de I’ Union européenne - quelques
dilemmes théoriques

Abstract: L'Union européenne est une communauté de citoyens
disposant des droits et des devoirs spécifiques, codifiés par les
traités. Le terme de citoyenneté de I'Union a été officiellement
introduit par le traité de Maastricht en 1992 et le concept de
la citoyenneté européenne s’est vue développée par les amen-
dements ultérieurs aux traités fondateurs, y compris les modi-
fications introduites par le traité de Lisbonne qui est toujours
en vigueur. Les traités définissent la citoyenneté européenne
par référence a la nationalité des Etats membres. Est citoyen de
I'Union toute personne ayant la nationalité d’un Etat membre.
La citoyenneté de I'Union s'ajoute a la citoyenneté nationale
et ne la remplace pas. Les citoyens de I'Union jouissent des
droits et sont soumis aux devoirs prévus par les traités. Pour
montrer I'enjeu de la citoyenneté européenne dans le paysage
de I’'Union européenne, vu sous I'angle de sa démocratisation,
il faut s’interroger, dans un premier temps sur les relations
complexes entre cette citoyenneté et I'identité européenne et
évaluer, dans un deuxiéeme temps, la participation des citoyens
européens dans I'Union européenne.

Mots clés: la citoyenneté européenne, I Union européenne,
I'identité européen, démocratisation, la vie politique.

1. INTRODUCTION

L'Union européenne est une communauté de citoyens
disposant des droits et des devoirs spécifiques, codifiés par les
traités. Mais elle n’en restera pas moins une communauté dont
l'identité demeure encore incertaine et dont le projet politique,
institutionnel, est encore loin de faire I'unanimité. Malgré cette
indétermination fondatrice, I'Union européenne a doté ses
membres d’une citoyenneté de 'Union qui vise a renforcer la
dimension politique et démocratique d’une construction euro-
péenne auparavant largement économique et monétaire.!

Le terme de citoyenneté de I'Union a été officiellement
introduit par le traité de Maastricht en 1992. Le concept de la

' Déloye, Y. (2004). Le débat contemporain sur la citoyenneté au

prisme de la construction européenne. Etudes européennes, 4.
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citoyenneté européenne s’est vu développée par les amendements aux traités fondateurs,
y compris les modifications introduites par le traité de Lisbonne.? Il est institué une ci-
toyenneté de I'Union. Est citoyen de I'Union toute personne ayant la nationalité d’'un Etat
membre. La citoyenneté de 'Union s’ajoute a la citoyenneté nationale et ne la remplace
pas.3 Ainsi, en tant que statut dérivé ou “parasite“4, la citoyenneté européenne est liée a
la citoyenneté des Etats membres et il est impossible de devenir citoyen de 'Union eu-
ropéenne sans la citoyenneté d’'un des Etats membres. Encore, bien qu’elle repose sur la
citoyenneté des Etats membres, la citoyenneté européenne garantit a ceux qui ont un tel
statut, un certain nombre des droits et qui découlent de I'ordre juridique de I'UE et son
donc inimaginable dans le cadre d’'un Etat purement national.s

Un role important pour la création de l'institut de la citoyenneté européenne revient a
la Cour de la justice de 'UE. Tout d’abord, cette Cour a établi dans son avis de 1991 que “la
Communauté est devenue un ordre juridique dont les sujets sont non seulement les Etats
membres, mais aussi leurs citoyens”,® puis, par de nombreux arréts, a formé l'institution
de la citoyenneté de 'Union et définie son champ d’application.”

Cette citoyenneté européenne, trés spécifique dans sa nature, est aussi tres riche dans
les droits qu’elle octroie a ceux qui en sont les détenteurs. Les traités sur 'Union euro-
péenne et sur le fonctionnement de 'Union européenne dotent les citoyens européens de
nombreux droits, mais aussi de devoirs.® Selon le traité de Lisbonne les citoyens de 'Union
jouissent des droits et sont soumis aux devoirs prévus par les traités. Ils ont, entre autres:
a) le droit de circuler et de séjourner librement sur le territoire des Etats membres; b) le
droit de vote et d’éligibilité aux élections au Parlement européen ainsi qu’aux élections
municipales dans ’Etat membre ot ils résident, dans les mémes conditions que les res-
sortissants de cet Etat; c) le droit de bénéficier, sur le territoire d’'un pays tiers ou I'Etat
membre dont ils sont ressortissants n’est pas représenté, de la protection des autorités di-
plomatiques et consulaires de tout Etat membre dans les mémes conditions que les ressor-
tissants de cet Etat; d) le droit d’adresser des pétitions au Parlement européen, de recourir
au médiateur européen, ainsi que le droit de s’adresser aux institutions et aux organes
consultatifs de 'Union dans 'une des langues des traités et de recevoir une réponse dans
la méme langue. Ces droits s’exercent dans les conditions et limites définies par les traités
et par les mesures adoptées en application de ceux-ci.’

Vukadinovi¢, R., Vukadinovi¢ Markovi¢ J. (2016). Uvod u institucije i pravo Evropske unije.
Kragujevac: Centar za pravo EU, 62-65.
3 Art. 20, al. 1 de Traité sur le fonctionnement de 1’Union européenne (TFUE), Journal Officiel de
[’Union européenne, C 326/49, 26.10.2012.
Korchenov, D. (2009). Ius Tracrum of Many Faces: European Citizenship and the Difficult Re-
lationship Between Status and Rights. The Colombia Journal of European Law, 15(2) 2, 171.
5 Ibid.
¢ Opinion 1/91, EEA (1991) ECR 1I-6079, para 1.
Knezevi¢-Predi¢, V. (2014). Institut gradanstva i njegovo mesto u pravnom poretku Evropske
unije. In : S. Samardzi¢, 1. Radi¢ Milosavljevi¢ (eds.) Evropski gradanin u viemenu krize. Beo-
grad : Fakultet politickih nauka, 21-35.
Oberdorff, H. (2013). De la citoyenneté de 1’Union européenne et de la démocratie européenne.
In: C. Boutayeb (ed.). De la citoyenneté de La Constitution, Europe et le droit. Mélange en
I’honneur de Jean-Claude Masclet. Paris: Edition de la Sorbonne, 817-831.
° Art. 20, al. 2 TFUE.

39



Jelena Cerani¢ Perigi¢
L enjeu de la citoyenneté européenne dans la vie politique de I' Union européenne - quelques dilemmes théoriques

L'Union européenne a désigné 2013 comme “L’Année européenne des citoyens™°
a 'occasion du vingtiéme anniversaire de l'introduction du concept de citoyenneté eu-
ropéenne dans le traité de Maastricht. L'introduction de ce concept a incité de grandes
attentes positives. Apres l'intégration économique, c’était logique, conformément a la lo-
gique interne de l'intégration, pour passer a la construction déclaré de I'unité politique
des Etats et des citoyens européens. Aujourd’hui, aprés 30 ans, on ne peut noter qu’une
contribution trés modeste au processus mentionné. Quoi de plus, le déficit démocratique
s’est vu développé au fils du temps.'> Les raisons de cela doivent étre recherchées, tout
d’abord, dans la crise générale dans laquelle se trouve I'UE.' La crise qui a débuté en 2008
en tant que crise politique s’est rapidement développé, affectant tous les autres secteurs
de I'économie et de la société. Cependant, cet article n’est pas consacré aux enjeux actuels
de I'impact de la crise sur le concept de la citoyenneté européenne et de I'accroissement du
déficit démocratique. L’article tend a éclairer quelques dilemmes théoriques concernant le
role du citoyen européen dans la vie politique de I'UE en général.

Pour montrer I'enjeu de la citoyenneté européenne dans le paysage de 'Union euro-
péenne, vu sous I'angle de sa démocratisation, il faut s’interroger, dans un premier temps
sur les relations complexes entre cette citoyenneté et I'identité européenne et évaluer, dans
un deuxiéme temps, la participation des citoyens européens dans I'Union européenne. En
effet, la question sous-jacente de cette analyse est si c’est possible d’imaginer un peuple
européen qui se distincte du peuple d’'un Etat fédéral, mais aussi ne se limitant pas a I'as-
sociation des différents peuples d’Etats nations en Europe.

2. LA CITOYENNETE ET L’IDENTITE EUROPEENNE

L’idée de citoyenneté européenne est inscrite dans la Charte des droits fondamen-
taux de 'Union européenne, proclamée lors de Sommet de Nice,"> ensuite entiérement
reprise par le projet de la Constitution européenne et par le Traité de Lisbonne. Il ne s’agit
pas, cependant, d’'une notion nouvelle dans le processus d’intégration européenne. Les
institutions communautaires, notamment la Cour de justice, ont peu a peu faire émerger
une citoyenneté communautaire. Le terme de citoyenneté de I'Union a été officiellement
introduit par le Traité de Maastricht en 1992. A I'époque, l'affirmation d’une citoyenneté
européenne, aux cotés des citoyennetés traditionnelles de ses Etats membres avait pour le
but de constituer un pas important vers I'union politique.®

10 Décision ne 1093/2012/EU du Parlement européen et du 21 Novembre 2012 relative a 1’Année
européenne des citoyens (2013), Journal official de I'Union européenne, L 325, 23.11.2012.
Samardzi¢, S. (2014). Evropska unija nije gradansko drustvo — ispitivanje kategorije gradanstva
u sistemu Evropske unije. In: S. Samardzi¢, 1. Radi¢ Milosavljevi¢ (eds.) Evropski gradanin u
vremenu krize. Beograd : Fakultet politickih nauka, 59-82.

Nakarada, R. (2014). Nemo¢ gradana Evrospke unije. In : S. Samardzi¢, 1. Radi¢ Milosavljevi¢
(eds.) Evropski gradanin u vremenu krize. Beograd : Fakultet politickih nauka, 83-96.
Kovacevi¢, M. (2014). Evropski gradani i finansijska kriza: izazovi politickog predstavljanja u
tehnokratizovanoj integraciji. In : S. Samardzi¢, I. Radi¢ Milosavljevi¢ (eds.) Evropski gradanin
u vremenu krize. Beograd : Fakultet politickih nauka, 127-143.

14 Cortez-Dias, C. (2001). Charte de droits fondamentaux de I’Union européenne. Plein droit, 49,
53-55.

Charte de droits fondamentaux de 1’Union européenne, Journal Officiel des Communautés eu-
ropéennes, C 364/1, 18.12.2000.

16 Knezevi¢-Predi¢ (2014), 13-39.

40



GODISNJAK FAKULTETA PRAVNIH NAUKA e Godina 12 e Broj 12 e Banja Luka, jul 2022 e pp. 38-51

L’adoption de la Charte des droits fondamentaux en 2000 et sa confirmation a
l'occasion du traité de Lisbonne en 2007 ont amplifié aussi les droits des citoyens eu-
ropéens et leur valeur juridique du fait du statut de celle-ci, en vertu du traite sur 'Union
européenne : “L'Union reconnait les droits, les libertés et les principes énoncés dans la
Charte des droits fondamentaux du 7 décembre 2000, telle qu’adaptée le 12 décembre
2007, laquelle a la méme valeur juridique des les traités “.” Ainsi, I'Union offre a ses ci-
toyens un espace de liberté, de sécurité et de justice sans frontiéres intérieures. Dans cet
espace, les citoyens européens bénéficient d’'un ensemble de droits fondamentaux adaptés
a notre temps a la lumiére de 'évolution de la société, du progres social et des développe-
ments scientifiques et technologiques, selon le préambule de la Charte. Les droits spéci-
fiques des citoyens comprennent au-dela des droits politiques, le droit & une bonne admi-
nistration ou le droit d’accés aux documents.*®

Afin de mettre en lumiére la signification et 'apport de la citoyenneté européenne
dans ce processus d'intégration politique en Europe®, trois pistes des réflexions peuvent se
voir lancer. D’abord on va examiner la technique normative particuliére prévue pour que
la qualification de citoyen de 'Union européenne soit attribuée. Ensuite, on va se pencher
sur la relation entre citoyenneté européenne et identité nationale des Etats membres. A
travers ces deux pistes on va venir jusqu’au but ce qui est de démontrer 'enjeu de la ci-
toyenneté européenne pour une démocratie a I'échelle continentale. Ainsi, la troisiéme
piste de réflexion sera consacrée aux sens pratique et symbolique de la citoyenneté eu-
ropéenne, avec un regard sur les différentes théories doctrinales, parmi lesquelles celle de
Jiirgen Habermas et son ,patriotisme constitutionnel“ occupe une place signifiante.

2.1. La définition de la citoyenneté par référence a la nationalité des
Ftats membres

Les traités définissent la citoyenneté européenne par référence a la nationalité des
Etats membres. 11 est institué une citoyenneté de 'Union. Est citoyen de 'Union toute
personne ayant la nationalité d'un Etat membre. La citoyenneté de 'Union s’ajoute & la
citoyenneté nationale et ne la remplace pas.>® La premiére conséquence de cette facon
de définir la citoyenneté réside dans le fait que les Etats membres de 'Union européenne
doivent reconnaitre sans condition la nationalité octroyée par un autre Etat membre. Ce
devoir de reconnaissance inconditionnelle des nationalités respectives entre Etats mem-
bres de I'Union européenne s’écarte de la régle qui régit cette matiére en droit internatio-
nal général.>

Les effets de cet article ne s’arrétent pas a ce devoir de reconnaissance inconditi-
onnelle des nationalités respectives entre les Etats membres. Etant donné que la ci-
toyenneté européenne soit définie par la référence & la nationalité des Etats membres,
ce sont les Etats, et non 'Union en tant que telle, qui sont en mesure de déterminer qui
en est le citoyen. Il faut mettre en exergue que c’est un choix constitutionnel crucial, car

17" Art. 6 de Traité sur I’Union européenne (TUE), Journal Officiel de I’Union européenne, C
326/49,26.10.2012.

'8 Oberdorff (2013), 817-831.

¥ Simon, D. (2001). Le systéme juridique communautaire. Paris : PUF, 74-76.

2 Art. 20, al. 1 TFUE.

21 Luki¢, M. (2012). Presuda Rottmann (2010) — povratna veza od statusa gradanina EU ka drzav-
ljanstvu drzava Clanica. Pravni Zivot, 4(12), 536-538.
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il s’agit de la distribution du pouvoir entre le centre et la périphérie a l'intérieur d’'une
structure composée. Une autre conséquence, moins évidente, mérite aussi d’étre évoquée
: quand on affirme que ce sont les Etats membres qui sont appelé de définir la citoyenneté
européenne, cela n'implique pas qu'ils opérent ensemble. Chaque Etat peut agir indépen-
damment. En réglementant sa propre nationalité, un Etat détermine aussi de maniére
indirecte qui est le citoyen européen. Alors, il faut souligner que la citoyenneté européenne
suit la citoyenneté étatique et posséde un caractére complémentaire non substantif.

Ainsi, sur ce plan-la, 'Union se distingue des fédérations modernes. Dans une telle
construction c’est au niveau fédéral de définir la citoyenneté, tant fédéral que des Etats. La
Constitution des Etats-Unis peut étre citée en exemple. Selon cette Constitution non seu-
lement la citoyenneté de I'Etat suit la citoyenneté fédérale, mais également les Etats sont
privés constitutionnellement de la faculté de définir leurs propres citoyens.

Par conséquent, on peut constater, d'un c6té que l'insertion de la citoyenneté eu-
ropéenne dans un monde dans lequel il déja existe une pluralité de citoyenneté ne s’inscrit
pas dans une logique typiquement fédérale. L'Union européenne n’impose pas aux ses
Etats membres la détermination de ses citoyens et ne pose pas de conditions concernant
leur propre nationalité. D’autre c6té, cette insertion de la citoyenneté européenne ne
peut pas se traduire par la logique internationale selon laquelle les Etats ont la possibi-
lité d’invoquer face aux tiers le principe d’effectivité de la nationalité. La citoyenneté eu-
ropéenne se trouve ainsi en un point intermédiaire entre la logique fédérale et la logique
internationale, puisque les Etats membres, qui ne sont pas toujours défaits de leur pouvoir
de définition de leur propre citoyenneté, ont décidé de recourir de facon réciproque a une
reconnaissance mutuelle inconditionnelle.?3 Grace a 'acceptation de la reconnaissance
mutuelle qui se traduit par la confiance réciproque, méme s’ils ne sont pas parvenus a
une solution clairement fédérale, les Etats ont renoncé 4 utiliser entre eux les moyens cla-
ssiques internationaux de défense. Alors, dans le domaine de la citoyenneté européenne,
I'Union européenne, sans devenir fédérale, a abandonné le concept de droit internatio-
nal.2

2.2, Les relations entre la citoyenneté européenne et I'identité nationale
des Ftats membres

La deuxiéme piste de réflexion est focalisée sur les relations entre la citoyenneté eu-
ropéenne et l'identité nationale des Etats membres. Un des embarres principaux liés au
ce concept de citoyenneté est de le différencier de celui de la nationalité et de la citoyen-
neté européenne, elle-méme, n’échappe pas a cette difficulté. Pour que ces deux concepts
soient clarifiés, il convient d’expliquer deux réalités juridiques. D’un c6té, il y a I'ensemble
des droits et des devoirs associés a la gestion de la chose publique. Ce sont, par exemple,
le droit de suffrage actif et passif, le droit d’accés aux charges et emplois publics, ou le
devoir d’effectuer le service militaire. Dans la culture juridique, tels droits et devoirs sont,
en fonction de leur contenu et leur finalité, considérés comme propres ou réservés aux
membres du corps politiques. D’ailleurs, ces droits et devoirs n’existent que dans la tradi-
tion libérale démocratique et sont absents des régimes despotiques et dictatoriaux.2s

2 Déloye (2004), 4.
3 Ibid.
% Ibid.
> Ibid.
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D’un autre coté, il y a la sujétion permanente d’une personne a un Etat, quels que
soient les droits et les devoirs que cela comporte. On est, alors, face a un content et non a
un contenu. Il s’agit d’un status, d’une situation dans laquelle peut se trouver un individu
et qui détermine sa capacité a étre titulaire de certains droits et obligations. C'est une chose
qui ressemble a ce que, a 'époque, étaient la liberté et I'esclavage, la condition du pére et
du fils, le sexe masculin ou féminin etc. A la différence des droits et devoirs associés a la
gestion de chose publique, ce status n’est pas exclusivement réservé a un régime politique.

La premiere des réalités apparait habituellement sous le mot ,citoyenneté®, alors que
pour la deuxieme est utilisé le terme ,nationalité“. Quoique tout paraisse raisonnablement
clair, il ne s’agit que d’une clarté apparente. D’emblée, il convient de noter que les usages
linguistiques sont loin d’étre univoques. Mais, au-dela de ce probleme de terminologie, il
faut noter que la nationalité, le status de sujétion permanente & I'Etat, a perdu progres-
sivement 'importance pour la détermination du domaine d’application personnelle des
normes. En effet, les lois pénales, de procédure et de police s’appliquent & tous ceux qui
se trouvent sur le territoire d’Etat. Alors, dans le fonctionnement des systémes juridiques
contemporains, la nationalité joue un réle plut6t marginal.

Cependant, il existe quelques domaines dans lesquels la nationalité continue a occu-
per une place importante. L'un d’eux est le droit de résidence et de circulation a I'intérieure
du territoire étatique. Ensuite, dans la majorité des pays, la nationalité est le critére d’at-
tribution des droits et des devoirs liés a la gestion de la chose publique. Cela implique que
l'appartenance au corps politique découle de la nationalité.

Afin de rendre plus claires les relations complexes entre la citoyenneté européenne
et la nationalité des Etats membres, il faut tenir compte de trois points importants.2 En
premier lieu, le fait que la nationalité soit le critére normal d’attribution de la citoyenneté
ne correspond a aucune nécessité inexorable. En second lieu, la nationalité est le critére
normal d’attribution de la citoyenneté ce qu'implique la configuration de corps politique
a 'image de la communauté des nationaux. Il est évident que cela ne se passerait pas si la
citoyenneté s’attribuait selon d’autres critéres, comme celui de la résidence par exemple.?’
En troisiéme lieu on peut constater que du fait que la citoyenneté européenne est attribuée
selon le critére de la nationalité des Etats membres découle le renoncement 4 la construc-
tion d’un corps politique homogéne au niveau européen. Cela implique d’accepter que le
corps politique soit une mosaique a laquelle chaque Etats apporte un contingent humain
délimité, selon des postulats axiologiques et des auto-perceptions collectives différentes.?
L’Union européenne ne dispose pas de la compétence, typiquement fédérale, d’établir une
nationalité propre et en plus on n’a pas voulu s’en remettre a des critéres étrangers a la na-
tionalité pour attribuer la citoyenneté européenne. Alors, il est évident que la citoyenneté
européenne n’est fondée sur aucun principe unitaire qui aille au-dela du respect aux choix
de chaque Etat membre de designer ses nationaux.

Néanmoins, tout en tenant compte de la multiplicité des facettes qui construit la no-
tion de citoyenneté, certains auteurs se demandent si on peut dire que ce concept au ni-
veau européen est construit et acquis. Dans le kaléidoscope politique formé par 'Europe

% Diez-Picazo, L.-M. (2003). Citoyenneté et identité européenne. In : G. Cohen-Jonathan, J.
Dutheil de la Rochére (eds.) Constitution européenne, démocratie et droits de [’homme. Paris :
Bruylant, 171.

27 Ibid.

2 Ibid.
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de Maastricht, la problématique autour de la question de citoyenneté montre 'hétérogé-
néité des conceptions et des modéles qui fond que chacun des Etats- Nations concoit la
citoyenneté différemment.?

Pour conclure cette deuxiéme piste de réflexion, encore une observation peut étre
faite. Bien que cette pluralité d'identités nationales freine la discussion d’un ,peuple euro-
péen”, au singulier, il ne faut pas sous-estimer la citoyenneté européenne. ,Son existence
implique que I'Union européenne ne puisse pas se concevoir comme une simple associa-
tion de princes- implicite dans I'idée insidieuse d'une Union des Etats, si chére & certains
moyens gouvernementaux puisqu’elle est aussi un corps politiques de citoyens.“s°

2.3. La citoyenneté comme une condition pour la démocratie a I’échelle

continentale

La troisieme piste de réflexion s’engage autour de la question d’apport de la citoyen-
neté européenne au processus d’intégration politique en Europe. L'Union européenne
est fondée sur les valeurs de la démocratie, de I'Etat de droit et du respect des droits de
I'homme. Elle est devenue au fils des traités une nouvelle démocratie a I'échelle d’un conti-
nent. Cette démocratie d’'un nouveau genre de nature transnationale, sans passer par la
voie classique d’un Etat européen, utilise tout 'ingrédient indispensable a sa réalisation.3

La citoyenneté européenne, est-elle une condition suffisante ou non pour une démo-
cratie a échelle continentale ? Sur le plan technique juridique, il s’avere que la citoyenneté
européenne est seulement une citoyenneté, sans aspiration a devenir une nationalité. Les
textes des traités actuels vont dans ce sens en affirmant que la citoyenneté européenne
compléte la citoyenneté nationale et ne la remplace pas. Mais cela ne suppose pas une
grave limitation de I'idée de citoyenneté européenne, vu que les conséquences pratiques
attribuées actuellement a la nationalité sont relativement maigres. Etant donné que la
citoyenneté européenne a été congue comme un ensemble des droits associés a la chose
publique, il faut faire une analyse de son sens dans cette optique.

Le traité consacre a la citoyenneté européenne deux principaux droits traditionnel-
lement réservés au citoyen. Il s’agit de droit de suffrage (actif et passif)32 et de liberté de
circulation et de séjour.3 Ainsi, tout citoyen peut, sans besoin de consentement de I'Etat
membre de résidence, circuler librement et séjourner sur son territoire et étre électeur
et éligible lors des élections européennes et municipales. Dans la mesure ot 'Union eu-
ropéenne aspire a étre une entité politique propre, elle a prévu déja les principaux droits
inhérents a la condition de citoyen.3

La question du sens de citoyenneté se pose de maniére a décortiquer si la localisation
sous le toit de ,citoyenneté“ des droits de suffrage et liberté de circulation et de séjour
ajoute quelque chose a ces droits. Ici, il faut constater que I'introduction de I'idée de la
citoyenneté européenne dans les traités acquiert une valeur principalement symbolique.
11 s’agirait d’engendrer un embryon de futur demos européen pour qu'’il puisse y avoir une

¥ Hottinger, J. T. La citoyenneté de I’Union européenne : reconfiguration des citoyens en Europe.
Retrieved April 22, 2022, from www.themis.umontreal.ca.

30 Diez-Picazo (2003), 171.

31 Oberdorff (2013), 817-831.

32 Art. 20, al. 2 b) TFUE.

3 Art. 20, al. 2 TFUE.

3 Diez-Picazo (2003), 176
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union politique, il faut qu’il existe un peuple et 'affirmation solennelle de citoyenneté eu-
ropéenne peut constituer un pas important vers la configuration de ce peuple supranatio-
nal.“s5 Ce n’est qu'une facon d’observer les choses. Il subit différentes critiques lesquelles
peuvent étre groupées en deux types.

D’un c6té, il faut tenir compte de fait que la citoyenneté européenne, dans sa formula-
tion dans les traités, ajoute seulement les droits nouveaux aux personnes qui se déplacent
hors des frontiéres de leur pays d’origine. Ceux qui demeurent dans leur propre Etat n’ont
pas besoin des tels droits. Certains auteurs évoquent le risque de tomber dans le piége de
tenir la citoyenneté européenne comme un attribut des Européens ,,cosmopolites”, oppo-
sés aux Européens ,provinciaux“.3 Il y a aussi des droits que le traité et la Charte consi-
dérent comme inhérents a la citoyenneté européenne, alors qu’ils sont reconnus par les
traités a toute personne, y compris les personnes morales et les étrangers qui résident
dans un Etat membre. Ce sont le droit de pétition au Parlement européen et le droit de
saisir le Médiateur européen.?” Alors, on peut remarquer que tous les droits compris dans
le concept de citoyenneté européenne ne sont pas exclusivement réservés aux citoyens.

D’autre c6té, il est un grand débat concernant la nécessité ou la possibilité d'un demos
européen. La pensé juridique est largement opposée. Certains auteurs sont sur le point que
la vision de la citoyenneté européenne comme un germe de futur demos européen n’est
pas compatible avec la coexistence entre une citoyenneté européenne unique une plura-
lité des identités nationales. Ce concept de futur demos européen suppose I'idée qu'une
homogénéité culturelle et sociale soit une condition sine qua non de la démocratie. Ceux
qui partagent un noyau de tradition, un fiscaux des valeurs et des croyances seraient en
mesure d’organiser une vie collective de maniére démocratique. En I'absence d’un tel fon-
dement commun, la démocratie ne serait pas possible. Mais, il y a également des auteurs
qui considérent la citoyenneté européenne comme un noyau de futur demos européen.3®

Si on met a la lumiére I'expérience historique, on peut remarquer qu’il n’existe que
deux critéres de définition de corps politique. Soit il se définit comme un tout organique et
indivisible soit il se définit comme un ensemble des personnes qui gere la chose publique
selon des régles prédéterminées. Alors, I'une des solutions prennent les corps politiques
comme des réalités pré-juridique avec lesquelles tout acte juridique doit compter, alors
que l'autre considére qu’ils ne préexistent pas aux normes juridiques qui sont ainsi en
mesure de désigner le mode de fonctionnement et la composition d’un corps politique. Sur
le fondement de cette analyse, et en se déclarant comme les rationalistes, certains consi-
dérent que 1'Union européenne a déja un demos, simplement parce qu’elle a sa propre
citoyenneté. Ils trouvent que ce n’est pas possible de faire une distinction entre demos et
citoyenneté.%

D’ailleurs, il faut mettre en exergue que le manque de demos n’est pas un obstacle a
une démocratie a 'échelle continentale. Vu que ce sont les propres structures politiques
qui créent les liens de cohésion et de solidarité de groupe, il est incontestable que cela
pourrait ou a déja commencé a se développer dans le cas de 'Union européenne. Ain-
si, en tant qu’un obstacle a une démocratie a I’échelle continental peut étre plutét tenus

3 Ibid., 177.

3¢ Jbid.

37 Art. 20, al. 2 d) TFUE.
% Diez-Picazo (2003), 179
39 Ibid.
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larchitecture institutionnelle et le processus décisionnel comme insuffisamment ,parle-
mentarisés”. La citoyenneté existe; mais tant qu'on ne lui attribue pas, directement ou par
l'intermédiaire de ses représentants, le dernier mot dans la gestion de la chose publique,
on ne pourra pas parler de la démocratie a I'échelle continental.+°

2.4. Le ,patriotisme constitutionnel“

Alors, il s’avere que la citoyenneté est une condition nécessaire, mais non suffisan-
te de la démocratie. La démocratie, plus que des autres formes de gouvernement dans
lesquelles le consensus spontané des gouvernés n’est pas tellement important, a besoin de
sentiments. Elle sollicite une adhésion émotionnelle de ces citoyens.+

Alors, certains, dont le chef de file est Jiirgen Habermas, avancent la doctrine
dénommée du ,patriotisme constitutionnel®. Ce patriotisme n’est pas considéré simple-
ment comme l'attachement aveugle a la propre patrie — qui conduit au direction right or
wrong, my country — mais comme I'attachement a la propre patrie lorsqu’elle réunit les
exigences de civilité imposées par le constitutionnalisme et du quel par conséquent, un in-
dividu honnéte peut se sentir 1égitimement orgueilleux.* Les principaux partisans du ,,pa-
triotisme constitutionnel“ défendent une thése selon laquelle la construction de I'identité
et de la citoyenneté européennes ne doit pas reproduire I'histoire des nationalismes eu-
ropéennes ,avec une tres forte valorisation affective du sentiment national en tant que
l'appartenance exclusive a une communauté de destins“.#3 Elle doit prendre un nouveau
itinéraire afin d’aboutir a la construction d’'une souveraineté politique qui ne coincide pas
avec la souveraineté nationale. Cette théorie propose une partition nouvelle entre I'Etat
(espace de la loi et de la démocratie) et la nation (espace de l'affect et du sentiment). Cest
possible grace au ,patriotisme constitutionnel“ qui laisse a chaque peuple la liberté de
cultiver ses spécificités nationales. II s’agit alors de favoriser la désunion de la référen-
ce politique et de I'appartenance culturelle.* Le citoyen européen conserve son allégean-
ce a la nation dont il est originaire tout en partageant une culture politique et juridique
démocratique commune a tous les citoyens européens. Nous pouvons noter I'identité eu-
ropéenne ainsi posée est compatible avec le maintien des identités nationales préexistan-
tes a I'intérieur d’un espace public européen. La fragmentation des cultures nationales
en Europe ne serait pas un obstacle a la promotion d’une conscience politique commune
qui s’enracine dans des conceptions partagées de la démocratie et de 'Etat de droit. ,A
une intégration politique verticale (celle largement expérimentée par les Etats Nations
lorsqu’ils ont historiquement promu les obligations militaire, fiscale et scolaire qui allait
lier durablement les citoyens & leur Etat souverain) se trouve désormais préféré un mode
d’intégration horizontal qui repose sur la promotion des droits transnationaux, de valeurs
universelles et d’'un type nouveau de patriotisme.“4

A la fin, on peut constater que I'un des problémes les plus importants qui se pose
aujourd’hui quand on s’interroge sur la question européenne est la difficulté conceptuelle
et pratique a imaginer un ordre démocratique postnational...c’est a cette révolution in-

40 Ibid.

41 Ibid., 180.

2 Jbid.

+ Déloye (2004), 5.

# Ferry, J. M. (1990). Qu’est-ce que c¢’est une identité post nationale? Esprit, 164, 84.
“ Ferry, J. M. (2000), La question de I’Etat européen. Paris: Gallimard.
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tellectuelle ...que nous appelle 'expérience de I'Union européenne...Nous somme au con-
traire encore englués dans les concepts hérités de la construction démocratique nationale,
et nous avons du mal a penser et a mettre sur pied de nouvelles formes de démocratie
postnationales.*®

3. LA PARTICIPATION DES CITOYENS EUROPEENS

Apreés ce panorama qui a eu pour l'objet de mettre en lumiere la complexité de la
relation de la citoyenneté et identité européenne, on procede a un autre aspect de la ci-
toyenneté européenne. Il s’agit d’'une dimension plut6t pratique que théorique et c’est la
participation des citoyens européens aux plusieurs niveaux.

Pendant trois décennies, la construction européenne a reposé sur l'idée que
l'intégration européenne était un processus complexe guidé par des élites éclairées. Mais
I'épisode de Maastricht a opéré un bouleversement en démontrant I'instabilité de cette
approche. Ce bouleversement peut étre qualifié de nature duale car il était révélateur aux
yeux tant des citoyens propres que des responsables politiques. D'une part les citoyens se
sont rendu compte que I'Europe pouvait prendre des décisions susceptibles a affecter leur
destinée individuelle et collective. D’autre part, ceux qui s’occupaient de cette machine
européenne, ont finalement compris que 'opinion publique n’était pas nécessairement sa-
tisfaite avec le mode de fonctionnement de la construction européenne en la considérant
insuffisamment ouverte et accessible a eux. Alors, la recherche permanente a été entamée
afin de trouver les moyens permettant d’attribuer aux individus la possibilité de participer.
Mais, il faut se poser la question de participer a quoi et commet. Quels sont les mécani-
smes de cette participation ?

Vu la complexité du sujet, les auteurs proposent plusieurs solutions afin d’expliquer
la question de la participation des citoyens. Parmi les nombreuses théories, deux appro-
ches sont particulierement intéressantes d’étre développées. D’une part, nous allons exa-
miner si les deux niveaux, deux champs de la participation de citoyens nationaux, la par-
ticipation dans la désignation des gouvernants et la participation aux décisions politiques,
sont également accessibles pour les citoyens européens. D’autre part, nous allons essayer
d’éclaircir la citoyenneté européenne en I'analysant a la fois comme appartenance et par-
ticipation.

3.1. Deux niveaux de participations des citoyens

D’abord, il est incontestable que dans une acception minimale de la démocratie, la
participation devrait au moins concerner la désignation des gouvernements. Bien que tout
a fait normal pour les systemes politiques nationaux, a I'échelle européenne, la situation
n’est pas tellement simple. L'Europe est un systéme a gouvernement éclaté et il n’est pas
évident qui vraiment y gouverne. Que nous considérions que 'impulsion vient du Conseil
ou de la Commission, la situation est presque la méme. Le Conseil n’est pas élu en tant que
tel, malgré le fait qu'il est composé des chefs des Etats ou gouvernements qui sont a la fois
élus et investis en fonction des résultats électoraux. Quoique ce soit, le choix des citoyens
est exprimé de fagon indirecte.

Le deuxieéme champ de participation potentielle des citoyens européens qui méri-
te d’étre mentionné est celui de la participation aux décisions politiques de 'Union eu-

4 Mény, Y. (28 février 2002). Constituer I’Europe. Le Monde.
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ropéenne. Ce n’est quimplication d'une définition plus ambitieuse de la démocratie selon
laquelle les citoyens doivent étre dotés des moyens plus pour qu'ils puissent influence le
choix politique. Vu les circonstances spécifiques dans une entité telle qu’elle est 'Union
européenne, il faut trouver la maniére convenable d’attribuer aux citoyens les moyens de
peser sur la vie politique. Le Parlement européen, en tant que l'institution qui incarne les
intéréts des citoyens européens est appelé de jouer un role important dans ce sens.# Le tra-
ité de Lisbonne va dans cette direction en lui conférant des pouvoirs importants.+ Certains
auteurs considerent la taille de la société européenne dans une Union élargie comme un
des problemes fondamentaux. Ils trouvent que I'élargissement de 'Union entraine la perte
en intensité de la participation. ,La participation est mécaniquement plus faible dans les
démocraties représentatives ou dans les Etats Nations que dans la Cité- Etat athénienne,
car la démocratie directe ne peut y exister.“®> Une partie de la doctrine soutient la these
que a chaque élargissement de cercle de la démocratie, la conception dominante de la
participation des citoyens doit étre refaite. ,Le passage de la Cité-Etat 4 I'Etat Nation s’est
accompagné du passage de la démocratie directe a la démocratie représentative, et le pa-
ssage de 'Etat Nation & une Union d’Etats comme 1'Union européenne appelle des formes
nouvelles de démocratie et de représentation. La simple projection des modéles nationaux
a une autre échelle ne suffit pas.“>

3.2. La citoyenneté a la fois comme appartenance et participation

Certains auteurs, en cherchant la meilleure solution de montrer en quoi consiste la
citoyenneté européenne, 'observent sous deux angles: comme appartenance et comme
participation. En démontrant les obstacles de définir la citoyenneté comme appartenance,
ils suggerent une définition en fonction de leur participation.

En acceptant la these selon laquelle la citoyenneté européenne est fondée sur une
sidentité européenne, il nous incombe de définir cette identité. S’il s’agit des droits de
I’homme ceux-ci par leur nature méme appartient a tous étres humains, comme on a bien
vu lors des travaux préparatoires de la Charte. Le titre V de la Charte des droits fondamen-
taux intitulé ,citoyenneté” est trés mince. Il prévoit le droit de vote et d’éligibilité, mais
le reste, comme le droit & une bonne administration, le droit d’accés aux documents, le
droit de saisir le médiateur ou le droit de pétitions sont attribués a tout citoyen ou toute
citoyenne de I'Union ou toute personne physique ou morale résidant ou ayant son siége
statutaire dans un Etat membre.

1l parait, d’ailleurs, que c’est dans le domaine social ou le projet européen semble en
régression parce qu'un modele social européen ne peut pas étre clairement affirmé, méme
si la Charte sociale européenne a été codifiée depuis longtemps.>* ,Bien plus les faibles

47 Cerani¢, J. (2014). Mesto evropskog gradanina na politickoj sceni EU na osnovu Ugovora iz
Lisabona. In : S. Samardzi¢, 1. Radi¢ Milosavljevi¢ (eds.) Evropski gradanin u vremenu krize.
Beograd : Fakultet politickih nauka, 43—47.

4 Ceranié, J. (2012). Izbori za Evropski parlament. In: O. Nikoli¢, V. Purié¢ (eds.) Izbori u doma-
¢em i stranom pravu. Beograd: Institut za uporedno pravo, 162—179.

4 Diez-Picazo (2003), 182.

Dehousse, R. (2003). La participation des citoyens européens. In : G. Cohen-Jonathan, J. Dutheil

de la Rochere (eds.) Constitution européenne, démocratie et droits de I’homme. Paris : Bruylant,

199.

Cori¢ Erié, V. (2012). Mesto ekonomskih i socijalnih prava u pravnom poretku Evropske unije.
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acquis de la Charte des droits fondamentaux en matiére des principes sociaux risquent
d’étre remis en cause sil'on n’y prend garde. Or la participation des citoyens s’incarne non
seulement dans la démocratie politique mais aussi dans la démocratie sociale. ,,*

Etant donné que la citoyenneté ne peut pas étre définie de maniére satisfaisante par
la notion de I'appartenance, il s’avére indispensable de rechercher sa définition a travers
de la participation. Il ne faut pas se limiter a la participation électorale. Il s’agit d'une par-
ticipation prenant les formes diversifiées de la démocratie consultative qui doit étre prise
en considération. Nous pouvons envisager de transposer au niveau européen des formes
classiques de participation. C’est en premier lieu la démocratie territoriale dont témoigne
l'assemblé des régions, ensuite, toutes les formes de la démocratie sociale, avec le Comité
économique et social.s Il faut mentionner le dialogue civil mené avec ONG et le dialogue
social mené avec les partenaires sociaux. Alors, nous pouvons nous demander n’est-t-il
le temps d’identifier les forces vives de 'Europe ? ,Il ne s’agit pas d’inventer un nouve-
au tripartisme européen, mais de rechercher les voix d'un Global Compact a I'échelle de
I'Europe, dépassant la logique des multinationales, des syndicats forts des leur gros bata-
illons, et des groupes de pression, pour rendre a la société civile sa voix propre et mettre
des droits de ’homme au cceur de la construction européenne.“s+

4. CONCLUSION

Bien que cet article soit consacré a quelques dilemmes théoriques concernant 'enjeu
de la citoyenneté européenne dans la vie politique de 'Union européenne, dans le cadre
des considérations finales, on va se referrer briévement a la situation actuelle.

Malgré le fait qu’au cours de quinze derniéres années, le statut de citoyen européen
ait été formellement amélioré, les citoyens de I'Union sont aujourd’hui beaucoup plus mé-
contents qu'auparavant. Cette situation représente une sorte de paradoxe et indique que le
moment économique est décisif pour I'attitude des citoyens vis-a-vis du processus d’inté-
gration y compris leur participation dans la vie politique de I'Union européenne.5

L’Union européenne, comme tout espace politique, mérite des débats démocratiques
citoyens. La gestion ne peut 'emporter sur la démocratie, surtout au moment ot une so-
lidarité supplémentaire est nécessaire entre les Européens. Seuls des citoyens peuvent
pousser a penser I'Europe comme un projet politique et pas seulement comme un mode
de gouvernance d’un espace sans frontieres intérieures. C’est a ce prix que la citoyenneté
européenne sera réellement une citoyenneté politique permettant d’aller vers une Europe
de citoyens.5°

Evropsko zakonodavstvo, 42, 282-296;

Decaux, E. (2003), La participation des citoyens européens. In : G. Cohen-Jonathan, J. Dutheil
de la Rochere (eds.) Constitution européenne, démocratie et droits de I’homme. Paris: Bruylant,
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3 Ibid.

3 Ibid., 206.

Cerani¢, I. (2013). Institut evropskog gradanstva — aktuelna pitanja i perspektive. Pravni Zivot,
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Mesto evropskog gradanstva u politickom zivotu Evropske
unije — neke teorijske dileme

Rezime: Evropska unija je zajednica gradana koji uzivaju specificna prava i obaveze, ustanovlje-
ne Ugovorima. Termin gradanstvo Unije zvani¢no je uveden Ugovorom iz Mastrihta, a koncept
evropskog gradanstva razvijan je izmenama i dopunama Osnivackih ugovora, ukljucujuci i izme-
ne i dopune predvidene Ugovorom iz Lisabona koji je i dalje na snazi. Ugovori definiSu evropsko
gradanstvo prema drzavljanstvu drzava ¢lanica. Gradanin Unije je svako lice koje ima drzavljan-
stvo jedne od drzava ¢lanica EU. Gradanstvo Unije se dodaje nacionalnom drzavljanstvu, ne za-
menjuje ga. Gradani Evrospke unije uZivaju prava i imaju obaveze predvidene Ugovorima. Kako
bi se osvetlila uloga i mesto instituta evropskog gradanstva u politickom Zivotu EU, prevashodno
posmtarno kroz prizmu demokratizacije Evropske unije, najpre ¢e biti razmotreni slozeni odnosi
izmedu evropskog gradanstva i evropskog identiteta i vrednosti, a nakon toga, analizirano uce-
Sce evropskih gradana u politickom Zivotu Evropske unije.

Kljucne reci: evropsko gradanstvo, Evropska unija, evropski identitet, demokratizacija, politicki
Zivot.
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Protection Measures Against
Domestic Violence in the Law of
Bosnia and Herzegovina and Serbia

Abstract: With the aim of eliminating the harmful consequences
of domestic violence, i.e. its prevention, and thus effective sup-
pression, in addition to criminal or misdemeanor sanctions, the
society has at its disposal various measures of special preven-
tive nature, often called protection measures (measures to pro-
tect against violence). In Bosnia and Herzegovina, as well as in
other countries in the region, the provisions of family legislation
should also contribute to the suppression of various forms or
manifestations of domestic violence. To this end, several special
laws of preventive nature have been adopted, which have been
named as laws on the prevention of domestic violence.

Key words: violence, family, prevention, protection measures,
court.

1. INTRODUCTION

In addition to domestic violence, in terms of provisions
of criminal or misdemeanor law, the countries of the region of
Southeast Europe in the field of family law* in a specific way
determine the concept, content and characteristics of domes-
tic violence, the circle of persons entering the concept of fam-
ily (and thereby, can be perpetrators of victims of violence),
and protection measures applied to perpetrators of violence
in order to prevent or forestall the recurrence of such violence
among members of the same family or family community.

Due to the exceptional importance of the application of
protection measures in the prevention or suppression of domes-
tic violence, we will point out some regional solutions in order
to determine the similarities and differences between the states
that emerged from the disintegration of the SFRY. This way we
can perceive the possibility of application of some of the existing
legal solutions in this field, conditions and manner of applica-
tion, i.e. duration, so that it could be implemented in some of the
other legislations in the region, especially since they are today
largely related to the same legal sources from the earlier period.

' Tralji¢, N., Bubi¢, S. (2001). Porodicno pravo. Sarajevo: Magis-
trat, 156-179.
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In that sense, we will look at the system of protection measures with the aim of pre-
venting domestic violence in the family law of the following countries in the region: Bosnia
and Herzegovina, Croatia and Serbia.

2, BOSNIA AND HERZEGOVINA

There are three laws in force in Bosnia and Herzegovina, in the field of prevention
and suppression of domestic violence, in addition to criminal legislation. These are: a) The
Law on Protection from Domestic Violence of the Federation of Bosnia and Herzegovina?
from 2013, b) The Law on Protection from Domestic Violence of the Bréko District of Bos-
nia and Herzegovina® from 2018, and ¢) The Law on Protection from Domestic Violence
of the Republika Srpska+ from 2012, so we will point out the similarities or differences
between these legal solutions.

2.1. Federation of Bosnia and Herzegovina

The Law on Protection from Domestic Violence of the Federation of Bosnia and Her-
zegovina regulates: protection from domestic violence, the concept of family and the con-
cept of domestic violence, the type and purpose of protection measures for persons who
committed acts of domestic violence, manner and procedure of imposing protection mea-
sures, protection of victims of domestic violence, as well as the mutual connection between
all entities that are in the function of protection from domestic violence. Article 7 of the
Law defines domestic violence. Thus, according to this legal solution, domestic violence is
determined if there are grounds for suspicion that actions committed by a family member
cause physical, mental or sexual pain or suffering and/or economic damage, as well as
threats that cause fear of physical, mental or sexual violence and/or economic damage to
another family member.

The following activities® are considered to be acts or threats of domestic violence (in
terms of their announcement, appearance): a) any use of physical force to the physical or
psychological integrity of a family member, b) any behavior of a family member which
may cause or threaten to cause physical or psychological pain or suffering, ¢) intimidation
or personal endangerment or violation of the dignity of a family member by blackmail or
other form of coercion, d) physical attack of a family member by another family mem-
ber, irrespective of the fact of whether there was physical injury or not, e) verbal assault,
insult, swearing, calling derogatory names, and other ways of violent harassment of one
family member by another, f) sexual harassment, d) stalking (monitoring) and other re-
lated forms of harassment of another family member, h) damage to or destruction of joint
property or possessions (state), i) use of physical violence or causing fear with the aim of
deprivation of the right to economic independence by banning work or keeping a family
member in a relationship of dependence or subordination, j) use of physical and psycho-
logical violence against children and neglect in their upbringing (education), k) physical
and psychological violence against elderly and exhausted persons and neglect in their care

Official Gazette of the Federation of Bosnia and Herzegovina Number 20/2013.
Official Gazette of Brcko District of Bosnia and Herzegovina Number 7/18.
Official Gazette of the Republika Srpska Nos. 102/12, 108/13, 82/15 and 84/19.
Babi¢, 1. (2007). Porodicno pravo. Bijeljina: Univerzitet Sinergija, 38-54.
Sesar, K. et al. (2021). Studije slucaja nasilja u porodici sa standardizacijom kvaliteta rada
medusektorskih timova. Sarajevo: Gender centar, 129-151.
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and treatment, 1) forcible isolation or restriction of freedom of movement of a family mem-
ber, and m) failure to pay due attention and failure to provide assistance and protection to
a family member despite the obligation under the law.

Only certain persons (delicta propria) can be the perpetrator of this offense or its
victim (damaged person). These can only be family member or family communities. The
family?, in terms of Article 6, consists of: a) marital and extramarital partners and their
children (joint or from previous communities), b) relatives: blood relatives and relatives
from the relationship of full adoption in the direct line without restrictions, and in the col-
lateral kin line up to the fourth degree; stepfather, stepmother; adoptee and adoptive par-
ent from the relationship of incomplete adoption; relatives by in-laws up to and including
the second degree, ¢) guardian and ward, breadwinner and foster parent, and e) former
spouses and extramarital partners and their children (joint or from former communities)
and their parents, including stepfather and stepmother.

This law further emphasizes that relations between family members are based on hu-
mane principles that include mutual respect, assistance, commitment, maintaining harmo-
nious relationships, while developing and expressing the best qualities, bearing in mind the
obligation to protect children, respect gender equality and voluntary entering into marriage
and extramarital community. In mutual relations, family members are obliged to respect the
rights, freedoms and security of other family members in a way that will not restrict, impede
or prevent them from exercising the rights and freedoms that family members have under
existing regulations. Finally, a family member is obliged to refrain from all forms of violation
of physical or mental integrity of another family member, injury and discrimination based
on sex and age, and to be placed in a state of subordination on any grounds.

One or more protection measures may be imposed on perpetrators of domestic vio-
lence in any form or kind of manifestation. These are®: a) removal from the apartment,
house or other dwelling and being barred from returning to that apartment, house or other
dwelling, b) a restraining order, c¢) prohibition from harassment and stalking of a person
exposed to violence, d) mandatory psychosocial treatment, ) mandatory rehabilitation,
and f) temporary deprivation of liberty and detention.

The purpose of these protection measures (Article 10 of the Law) is to ensure the
necessary protection of the health and safety of persons exposed to violence, prevention of
domestic violence, and taking effective measures for re-education and treatment of violent
persons®.

A protection measure of removal from the apartment, house or other dwelling and
barring their return to that apartment, house or other dwelling (Article 11) may be ordered
for a person who has abused a family member with whom he/she resides in an apart-
ment, house or other dwelling, if the competent court, based on the presented personal
and material evidence, finds that there is a risk that the abusive person might repeat an act
of violence if this measure is not employed. The person for whom this measure has been
prescribed is obliged to leave the apartment, house or some other dwelling immediately, in
the presence of a police officer, when necessary. When imposing a measure, the court also
determines its duration, which ranges from one month to two years.

7 Medi¢, D., Taji¢, H. (2013). Porodicno pravo u praksi. Sarajevo: Privredna $tampa, 139-152.

8 JovaSevi¢, D. (2017). Nasilje u porodici. Beograd: Institut za kriminolo$ka i socioloska
istrazivanja, 67-74.

°  Zirojevi¢, M. (2022). Nasilje i deca. Beograd: Institut za uporedno pravo, 49-57.
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A protection measure of restraining order (Article 12) may be prescribed to a person
who has committed domestic violence for a period of one month to two years, unless the
court decides that a longer period of application of this measure is in the victim’s inter-
est. In the decision by which the court prescribes restraining order, the competent court
determines the places or areas, and the distance below which the abusive person may not
approach the victim of domestic violence.

A protection measure prohibiting harassment and stalking of persons exposed to vio-
lence (Article 13) may be placed upon a person who harasses or stalks a family member, if
there is a risk that he/she might repeat such behavior. When prescribing this measure, the
court determines its duration, which ranges from one month to two years, unless the court
decides that a longer period would be in the interest of the victim of violence.

A protection measure of mandatory psychosocial treatment (Article 14) may be grant-
ed to an abusive person in order to remove his/her abusive behavior or if there is a risk that
he/she might repeat the violence already committed. This measure of a special preventive
nature is prescribed for a period of six months to two years.

The next protection measure of medical nature is provided in Article 15 of the Law
on Protection from Domestic Violence of the Federation of Bosnia and Herzegovina. It is a
measure of mandatory rehabilitation. This measure is imposed by the competent court to
an abusive person who has committed an act of domestic violence under the influence of
alcohol, drugs or other psychotropic substances, if there is a risk that the abusive person
might repeat that act of violence. In any case, the measure is prescribed with a duration
ranging from one month to two years.

Finally, Article 16 of the Law provides for a protection measure of temporary de-
privation of liberty and detention of an abusive person. Thus, a police officer from the
competent police department is obliged to go on the spot for each reported case of domes-
tic violence immediately upon receiving the report. In that case, the police department is
obliged to deprive a person of liberty and detain him/her if there are grounds for suspicion
that he/she may have committed domestic violence and if the requirements of Article 153
of the Criminal Procedure Code of the Federation of Bosnia and Herzegovina™ entitled
“Deprivation of liberty and detention” have been met.

According to this legal solution, a police body" may deprive a person of his/her lib-
erty if there are grounds for suspicion of having committed a criminal offense if there are
any of the reasons provided for under Article 146 of the Law (“Grounds for Detention”),
as follows: a) if he hides or if other circumstances exist that suggest a possibility of flight,
b) if there is a justified fear to believe that he will destroy, conceal, alter or falsify evidence
or clues important to the criminal proceedings or if particular circumstances indicate that
he will hinder the inquiry by influencing witnesses, accomplices or cover-ups, c) if particu-
lar circumstances justify the fear that he will repeat the criminal offense or complete the
criminal offense or commit a threatened criminal offense, and for such criminal offenses
a sentence of imprisonment for a term of three years or more may be pronounced , and d)
in exceptional circumstances, related to criminal offense for which a sentence of imprison-
ment of ten years or more severe punishment may be pronounced, and which is of particu-

0 Official Gazette of the Federation of Bosnia and Herzegovina Nos. 35/03, 37/03, 56/03, 78/04,
28/05, 55/06, 27/07, 53/07, 9/09, 12/10, 8/13, 54/14 and 74/20.

I Zahiragi¢, A. et al. (2021). Prirucnik za provodenje obuke policijskih sluzbenika za postupanje
u slucajevima nasilja u porodici i nasilja nad Zzenama. Sarajevo: Lucid Linx, 119-131.
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lar gravity, taking into account the manner of perpetration or consequences of the criminal
offense, if the release would result in an actual threat to disturbance of public order.

If an abusive person as a perpetrator of domestic violence is deprived of liberty and
detained, the police authority is obliged to bring him to the prosecutor immediately,
at latest within 24 hours. When bringing a person into custody, the police authority
informs the prosecutor of the reasons and time of deprivation of liberty. The prosecutor
is obliged to interrogate the person who was deprived of liberty immediately, at latest
within 24 hours. Within this period, the prosecutor is obliged to decide whether this
person will be released or will submit a reasoned proposal for detention - ensuring that
the person is brought before a pre-trial judge. The request to the competent court for im-
posing a protection measure, according to the place of residence or stay of the victim of
violence, in terms of Article 17, is submitted by the police department within 12 hours of
finding out about the violence, and in exceptional cases by the prosecutor’s office — when
there are justified reasons for that. The request shall be accompanied by all collected
evidence and an excerpt from the official records - if that person has previously been
reported for cases of domestic violence.

The competent court is obliged (Article 19) to issue an appropriate decision imposing
a protection measure and its duration within 12 hours from the receipt the request, except
in the case of mandatory psychosocial treatment and mandatory rehabilitation, when the
court is obliged to provide an expert opinion within seven days from the receipt of the
request - if necessary. When imposing a protection measure, the competent court is not
limited by special formal evidentiary rules for establishing the facts about the commission
of domestic violence actions, as well as caused consequences. In justified cases (Article
20), the court may impose several protection measures on the perpetrator of domestic
violence (cumulation of measures). However, after receiving the report on the execution of
the protection measure, the court may replace the imposed measure with another protec-
tion measure, revoke the decision imposing the protection measure or determine a fine in
case of failure to act on the imposed protection measure.

2.2, Brcko District of Bosnia and Herzegovina

The Law on Protection from Domestic Violence of Br¢ko District of Bosnia and Herze-
govina prescribes, in the same way, the field of prevention and misdemeanor suppression
of domestic violence. The main goal of this law (Article 3) is to protect victims of domestic
violence by preventing and combating domestic violence breaching the Constitution of
Bosnia and Herzegovina, the Statute of the Brcko District of Bosnia and Herzegovina and
basic human rights and freedoms guaranteed by the laws. According to Article 2¢), domes-
tic violence' is any act of violence of a family member or family community, which endan-
gers the peace, mental, physical, sexual or economic integrity of another family member or
member of family community. Within the meaning of this legal solution (Article 2, item 2),
the family is living community of parents and children and other relatives.

According to this law of the Brcko District of BiH, the following persons are consid-
ered as members of the family or family community (i.e., as perpetrators of this offense,
i.e. the victims): a) spouses or ex-spouses and their children and children of each of them,
b) extramarital partners or former extramarital partners, their children or the children of

12 Tkanovié, J. (2020). Prevencija i suzbijanje nasilja u porodici. Sarajevo: Dobra knjiga, 68-101.
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each of them, c) in-laws, up to and including the second degree of kinship, regardless of
whether the marital union has ended, parents of current and former marital and extra-
marital partners, d) relatives from full adoption in the direct line without restrictions, and
in the collateral kin line up to and including the fourth degree of kinship, as well as rela-
tives from incomplete adoption, €) persons with guardianship relationship, persons who
live or have lived in the same family household, regardless of kinship, and f) persons who
have a child together or the child was conceived, even though they have never lived in the
same family household.

Domestic violence as a misdemeanor, in terms of Article 5 of the Law, includes the
following actions®: a) threat of bodily injury to a family member or a person close to him,
b) threat of taking children or evicting a family member, ¢) exhaustion by work, starva-
tion, denial of sleep or necessary rest for a family member, d) upbringing of children in
a degrading manner, ) denying a family member of means of subsistence, f) denying the
right to economic independence by banning work or keeping a family member dependent
or subordinate, by threat or not providing a means of subsistence or other forms of eco-
nomic domination, g) verbal assault, swearing, calling derogatory names or insulting a
family member in any other way, h) restricting the freedom of communication of a family
member with family members or other persons, i) damaging, destroying or trading of joint
property or property in possession (state), as well as damage or destruction of property
owned or in the possession of another family member, i.e. attempt to do so, j) stalking
a family member, k) causing fear, humiliation, feelings of inferiority, and 1) other act of
domestic violence that do not contain features of the criminal offense of domestic or fam-
ily violence. The existence of a misdemeanor requires that the act of domestic violence is
committed one or more times.

The Law on Protection from Domestic Violence of the Brcko District of Bosnia and
Herzegovina, in the second part entitled “Domestic Violence” in Article 5, defines the con-
cept, elements, characteristics and forms of manifestation of offenses entitled “Domestic
Violence” 4. According to this legal solution, the act of domestic violence, which does not
have the characteristics of a criminal offense, is a misdemeanor. The third chapter of the
Law, entitled “Sanctions for Protection from Domestic Violence”, in Article 17, prescribes
the following sanctions such as: a) fine, b) suspended sentence, ¢) reprimand and d) pro-
tection measures. Misdemeanor sanctions are prescribed by a court in misdemeanor pro-
ceedings initiated and conducted in accordance with the provisions of the law prescribing
misdemeanors.

Protection measures in the Bréko District of Bosnia and Herzegovina that may be im-
posed on perpetrators of domestic violence® are: a) removal from the apartment, house or
other dwelling of the perpetrator of domestic violence, b) restraining order, ¢) prohibition
from harassment, stalking and monitoring of victims of domestic or family violence, d)
mandatory psychosocial treatment of perpetrators of domestic violence, and e) mandatory
rehabilitation of perpetrators of domestic violence.

Hrnci¢, Z., Beirovié, F. (2018). Postupanje u slucajevima nasilja u porodici — multisektorski
odgovor. Sarajevo: Gender centar, 38-51.

Cehaji¢ Campara, M., Veljan, N. (2018). Analiza sudske prakse u predmetima nasilja u porodici
u Bosni i Hercegovini. Sarajevo: Atlanska inicijativa, 44-79.

Hadzimesi¢, L., Dzonlagi¢, S. (2019). Pregled multisektorskog odgovora na nasilje u porodici
na lokalnom nivou u Bosni i Hercegovini. Sarajevo: UN Women kancelarija, 109-131.
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The purpose of such protection measures is to ensure the necessary protection of
the health and safety of persons exposed to domestic violence, prevention of domestic
violence, and taking effective measures for re-education and treatment of abusive persons.
Purpose of protection measures thus determined is included in the general purpose of all
misdemeanor sanctions (paragraph 5), which is to influence the perpetrator of domestic
violence not to commit domestic violence in the future, to ensure the necessary protection
of health and safety of victims of domestic violence, and eliminate circumstances that af-
fect or encourage the commission of domestic violence.

A protection measure of removal from the apartment, house or other dwelling (Arti-
cle 20) is imposed on the perpetrator of domestic violence under the following conditions:
a) if he abused a family member with whom he resides in the apartment, house or other
dwelling, and b) if the court finds that there is a risk that the abusive person might repeat
an act of violence if this measure is not employed. The person to whom this measure was
imposed is obliged to vacate the apartment, house or other dwelling immediately, in the
presence of the police. When imposing a measure, the court determines the duration of the
measure, which ranges from 30 days to six months.

A protection measure of restraining order (Article 21) is imposed on the perpetrator
of domestic violence if there is a risk that he might repeat the violence or if the presence
of the perpetrator of domestic violence near the victim would create a high level of mental
suffering disabling his normal mental activities. In the decision imposing this protection
measure, the Basic Court defines: a) places or areas and the minimum distance which the
perpetrator of domestic violence must not come near a victim of domestic violence, and b)
its duration ranging from 30 days to one year.

The protection measure prohibiting harassment, stalking and monitoring of a victim
of domestic violence (Article 22) is imposed on a perpetrator of domestic violence who
committed violence by harassment, stalking and monitoring, if there is a danger that he
could repeat harassment, stalking or monitoring of a victim of domestic violence. This
measure is prescribed for a duration between 30 days and one year.

Protection measure of mandatory psychosocial treatment (Article 23) is granted to
the perpetrator of domestic violence in order to remove abusive behavior and re-educa-
tion, i.e. with the aim of reducing and eliminating the risk of repeating committed domes-
tic violence until there no longer exists a reason for which the measure was assigned in the
first place, but it shall not exceed one year.

The protection measure of compulsory rehabilitation is imposed to the perpetrator of
domestic violence (Article 24) who has committed violence under the influence of alcohol,
drugs and other psychotropic substances, if there is a risk that the abusive person might
repeat that act of violence. This measure is prescribed for a period required for treatment,
based on the opinion of specialized experts in charge of treating such addictions, but not
longer than one year.

The Basic Court may impose one or more protection measures on the perpetrator of
domestic violence (in the sense of Article 25 of the Law) when there are conditions for their
imposition prescribed by this Law'*®. These measures can be prescribed independently.
Before prescribing a measure, the court may ask the Department of Social Welfare: a) to
assist him in obtaining the necessary evidence, and b) to submit its opinion on the appro-

16" Ganija, H. (2016). Pravni aspekti braka i nasilja u porodici. Travnik: Pravni fakultet, 48-62.
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priateness of the requested protection measure. In any case, when prescribing protection
measures, the purpose, gravity, duration of the imposed measure and its efficiency shall
be taken into account. The bodies responsible for the enforcement of protection measures
shall be obliged to monitor their enforcement and to inform the court about it. This body
may also request from the court: a) suspension, b) extension, and c) replacement of the
prescribed protection measure with another measure. The body responsible for the en-
forcement of the protection measure shall be obliged to submit to the court a report on
the enforcement of the prescribed protection measures (their effectiveness, efficiency) no
later than six months from the date of imposition of the protection measure or sooner, if
necessary".

2.3. Republika Srpska

The Law on Protection from Domestic Violence of the Republika Srpska, after defin-
ing the concept, characteristics and forms of domestic violence (Article 6), in the fourth
part entitled “ protection measures”, prescribes in Article 23 measures to protect victims
of domestic violence®®. The purpose of the protection measures envisaged is as follows: a)
to ensure the necessary protection and safety of the victim, and b) to eliminate states or
conditions that may be influential or may affect or encourage the perpetrator to commit
acts of domestic violence in the future. Protection measures are imposed by the competent
court in misdemeanor proceedings, at the proposal of the competent police officer, Social
Welfare Center or victim of domestic violence. The court shall be obliged to impose pro-
tection measures within 30 days from the day of submitting the proposal for imposing a
protection measure. These measures are imposed independently and are subject to direct
execution by the bodies responsible for their enforcement.

The following protection measures are envisaged in the Republika Srpska: a) removal
from an apartment, house or other dwelling, b) restraining order, ¢) prohibition of harass-
ment or stalking a victim of domestic or family violence, d) mandatory psychosocial treat-
ment, and e) mandatory rehabilitation.

A protection measure of removal from an apartment, house or other dwelling (Article
24) shall be imposed on the perpetrator of violence if he committed violence against a
family member with whom he lives in an apartment, house or other dwelling, if the compe-
tent court finds that there is a possibility that without the implementation of this measure
the perpetrator of domestic violence may again commit such violence. Without delay, the
person to whom this measure was imposed shall be obliged to leave the apartment, house
or other dwelling in the presence of a police officer. The measure shall be prescribed for a
period of time that may not be less than 30 days and not longer than six months.

A protection measure restraining order (Article 25) is imposed on the perpetrator of
violence if there is a risk that he might repeat the violence or if the presence of the perpe-
trator of domestic violence near the victim may create a high degree of emotional suffering
of the victim which prevents his normal mental activity. In its decision imposing this pro-
tection measure, the court determines the places or areas, and the distance of at least 200
meters in which the perpetrator of domestic violence may not approach the victim. When

17 AlidZanovié, V. et al. (2017). Prirucnik za tuzioce za procesuiranje predmeta nasilja u porodici.
Sarajevo: Atlantska inicijativa, 87-104.

8 Mann, L. (2019). Dobre prakse u odgovoru na nasilje u porodici — komparativna studija.
Sarajevo: UN Women kancelarija, 34-59.

59



Miodrag Simovic, et al.
Protection Measures Against Domestic Violence in the Law of Bosnia and Herzegovina and Serbia

imposing this measure, the court determines its duration, which may not be less than 30
days and not longer than one year.

The protection measure prohibiting harassment or stalking a victim (Article 26) shall
be imposed on the perpetrator of violence who committed the violence by harassment or
stalking, and there is a risk that he might repeat harassment or stalking of victim. This
measure is imposed for a period of not less than 30 days and not longer than one.

Protection measure mandatory psychosocial treatment (Article 27) shall be imposed
on the perpetrator of violence in order to remove the cause of abusive behavior and re-
education, i.e. to reduce and remove the risk of repeating violence. This measure may last
until there no longer exists a reason for which it was assigned in the first place, but it shall
not be longer than one year.

Finally, the protection measure of mandatory rehabilitation (Article 28) shall be im-
posed on a perpetrator of violence who ho has committed an act of domestic violence
under the influence of alcohol, drugs or other psychotropic substances, if there is a risk
that the perpetrator might repeat the act of violence due to such addiction. When imposing
this medical protection measure, the court determines its duration depending on the time
necessary for treatment, based on the opinion of specialized experts for treatment, but it
may not last longer than one year.

The competent court, in terms of Article 29 of the Law, may impose one or more
protection measures on the perpetrator of violence when there are conditions for their
imposing®. The competent court may request the Social Welfare Center: a) to assist it in
collecting the necessary evidence, and b) to provide its opinion on the appropriateness
of the requested protection measure. When imposing protection measures (Article 33),
the purpose, weight, duration of the imposed measure and its effectiveness shall be taken
into account. The bodies responsible for the enforcement of protection measures shall be
obliged to monitor their enforcement and report to the court about it, and shall propose
their termination, extension or replacement by another measure. Also, the body respon-
sible for the enforcement of the protection measure shall submit to the court a report on
the execution of protection measures no later than six months from the date of imposition
of protection measure, or sooner if necessary.

3. SERBIA

Article 197 of the Family Law of Serbia determines the concept and characteristics of
domestic violence. According to this legal solution, domestic violence is any behavior by
which one family member endangers the physical integrity, mental health or tranquility
of another family member. Thus, domestic violence in the Republic of Serbia particularly
consists of the following acts: a) inflicting or attempting to inflict bodily injury, b) causing
fear by threatening to kill or inflict bodily injury on a family member or a person close to
him, c¢) forcing sexual intercourse, d) inciting to sexual intercourse or sexual intercourse
with a person under the age of 14 or incapacitated person, €) limitation of freedom of
movement or communication with third parties, and f) insult, as well as any other insolent,
reckless or malicious behavior.

The following Article 198 of the Family Law provides for special measures that tem-
porarily prohibit or limit the maintenance of personal contacts with other family mem-

19 Grupa autora, (2010). Vodic za borbu protiv nasilja u porodici. Sarajevo: Prava za sve, 81-104.
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ber#. These are measures of a preventive nature that should prevent domestic violence
as criminal offense, and they can last for a maximum of one year. By violating these mea-
sures, a member of a family household may commit a special form of the criminal offense
of domestic violence under Article 194 of the Criminal Code. For this criminal offense, a
prison sentence for a term between three months and three years and a cumulative fine
are prescribed since September 2009 (whereby the Criminal Code* prescribed a milder
sentence for this offense in the period from January 2006 to September 2009, a fine or
imprisonment for up to six months).

Pursuant to the provisions of Article 198 of the Family Law, the following protection
measures against domestic violence®* are envisaged in the Republic of Serbia: a) issuing
a warrant for eviction from family apartment or house, regardless of the right of
property or lease of immovable property, b) issuing a warrant for moving in the family
apartment or house, regardless of the right of property of lease of immovable property, c)
restraining order, d) prohibition of access in the vicinity of place of residence or work of a
family member, and e) prohibition of harassment of a family member.

Family Law of Serbia, in addition to determining: a) the concept and characteris-
tics of domestic violence, and b) persons considered to be family members (in capacity of
perpetrators or victims of this criminal offense), in the Tenth Part entitled “Proceedings
regarding to family relations”, in item 7, in provisions of Articles 283-289, regulates the
procedure in disputes for protection against domestic violence. According to these legal
solutions (Article 283), in a dispute for protection against domestic violence, in addition to
the court of general territorial jurisdiction, the court in whose territory the family member
against whom the violence was committed has residence (injured party or victim), has
territorial jurisdiction. Before the generally competent court (basic court) and territorially
competent court, the procedure in the dispute for protection against domestic violence
shall be initiated by a lawsuit within the meaning of Article 2842.

This lawsuit for determining protection measures against domestic violence, as well
as for extending already pronounced protection measures against domestic violence, may
be filed by: a) a family member against whom violence was committed (victim), b) legal
representative of the victim, ¢) public prosecutor, and d) the guardianship authority. How-
ever, a family member against whom this measure was imposed (perpetrator of domes-
tic violence) may file a lawsuit to the same court for termination of the imposed protec-
tion measure against domestic violence, if he considers that its purpose has already been
achieved or that its further application would be unjustified.

At the same time, Article 285 of the Law explicitly stipulates that the procedure in a
dispute for protection against domestic violence** is of “special urgency”. Therefore, it is
logical that the first hearing before the competent court shall have to be scheduled within

20 Jovanovié, S. (2010). Pravna zastita od nasilja u porodici. Beograd: Institut za kriminoloska i

socioloska istrazivanja, 109-128.

Official Gazette of the Republic of Serbia Nos. 85/05, 88/05, 107/05, 72/09, 111/09, 121/12,
104/13, 108/14, 94/16 and 35/19.

Luki¢, M., Jovanovi¢, S. (2003). Nasilje u porodici — nova inkriminacija: Beograd: Autonomni
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eight days from the day the lawsuit was received in the court. The “second instance court”
shall also acts with “special urgency”. Namely, it shall be under obliged to pass a decision
on the appeal against the decision of the first instance court within 15 days from the day
the appeal was served to it.

In these proceedings, as well as in the criminal proceedings, i.e. in the proceedings
conducted according to the provisions of the Law on Prevention of Domestic Violence®,
the role of the guardianship authority is particularly expressed. Namely, according to Ar-
ticle 286, in case the proceedings for protection against domestic violence was not initi-
ated by the lawsuit of the competent guardianship authority, then the court is authorized
to request assistance from the guardianship authority in collecting necessary evidence, but
also to express its opinion on the expediency of requested protection measure. Although
the proceedings for protection against domestic violence is conducted in accordance with
the provisions of the Civil Procedure Code, it still contains certain specifically expressed
features. One of them is defined in Article 287 entitled “Departure from disposition prin-
ciple”. Namely, the court in this type of proceedings is not obliged by the limits of the claim
for protection from domestic violence. This means that it can determine the protection
measure against domestic violence even when its imposition is not requested, provided
that based on personal and material evidence it assesses that such a measure can best
achieve the required protection for a victim of domestic violence.

Another specificity of the proceedings for protection against domestic violence is the
principle provided for in Article 288. According to this legal solution, the appeal does not
stay the execution of the judgment determining or extending the pronounced protection
measure against domestic violence.

Finally, the Family Law stipulates the obligation to keep the prescribed records and
documentation on committed domestic violence (Article 289). Thus, the court shall be
obliged to serve the decision reached in dispute for the protection against domestic vio-
lence “immediately” to: a) residence, i.e. dwelling of a family member against whom the
violence was committed (victim), and b) guardianship authority on the territory of which a
family member against whom protection measure has been determined (perpetrator of vi-
olence) has residence, i.e. dwelling. These guardianship authorities are obliged to keep the
prescribed records and documentation, both on persons against whom domestic violence
was committed, and on persons against whom a protection measure has been imposed, i.e.
persons who have committed such domestic violence.

4. CONCLUSION

Laws of this kind IN Bosnia and Herzegovina and Serbia provide for a number of
protection measures aimed at, inter alia, ensuring the protection of health and safety of
persons who have already been exposed to violence (victims), preventing further domestic
violence, with taking effective measures to rehabilitate and treat abusive persons (Federa-
tion of BiH). Only the Federation of BiH recognizes the protection measure “temporary
deprivation of liberty and detention”.

All state bodies, other bodies, health, educational and other institutions are obliged to
report to the police committed domestic or family violence which they find out about in the
performance of duties within their competence, i.e. activity. The report on the committed

% Official Gazette of the Republic of Serbia No. 94/16.
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violence must be submitted to the police by the responsible person in the body or institu-
tion, as well as health and social worker, teacher, educator and other person who finds
out about the committed violence in the performance of their duties. The misdemeanor
authority and the police are also obliged to inform the Social Welfare Center about the
reported violence.

Upon learning of the violence, the competent authorities (police or court) shall, im-
mediately, take necessary actions and measures to protect the victims of violence, as well
as to protect witnesses. The Social Welfare Center, i.e. other institutions of social and child
protection, health institutions, as well as other bodies and institutions dealing with pro-
tection are obliged to provide, without delay, protection and assistance to a victim in ac-
cordance with their competencies. These bodies and institutions are also obliged to take
care of all the needs of the victim and provide her access to all forms of assistance and
protection.

Family members, as well as any citizen who learns about committed domestic vio-
lence are also required to submit this report to the competent police department. A victim
of domestic violence can also submit a report on committed violence, its perpetrator or
victim, while family members are obliged to submit it, as well as any citizen who finds
out about domestic violence, especially if the victim is a child. A person who knows about
domestic violence and does not report it to the competent state authorities commits a
misdemeanor, except in the case when the victim of domestic violence reports violence.
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Mjere zastite od nasilja u porodici u pravu Bosne i
Hercegovine i Srbije

Rezime: U cilju otklanjanja Stetnih posledica izvrSenog nasilja u porodici, odnosno njegovog
sprjeCavanja, pa time i efikasnog suzbijanja, pored krivicnih ili prekrsajnih sankcija, drustvu stoje
na raspolaganju i razlicite mjere specijalno-preventivnog karaktera koje se ¢esto nazivaju zastit-
ne mjere (mjere zastite od nasilja). U Bosni i Hercegovini, kao i u drugim drzavama u regionu,
suzbijanju razlicitih oblika ili vidova ispoljavanja nasilja u porodici treba da doprinesu i odredbe
porodi¢nog zakonodavstva. U tom cilju, donijeto je i viSe specijalnih zakona preventivnog karak-
tera koji su imenovani kao zakoni o sprjecavanju nasilja u porodici.

Kljuéne rijeci: nasilje, porodica, prevencija, zastitne mjere, sud.
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IzvrSenje kazne zatvora u Republici
Srpskoj

— principi izvr$enja i ustanove u kojima se izvrsava
kazna zatvora —

Rezime: Krivicnim zakonikom Republike Srpskel propisane su
opsta svrha svih kriviénih sankcija i svrha kaznjavanja. Da bi se
svrha kaznjavanja mogla i da ostvari u svakom konkretnom sluca-
ju, potrebno je da izre¢ena kazna, posebno kazna zatvora, bude
izvrSena na nacin, po postupku i pod uslovima koji su odredeni
propisima izvrsnog krivicnog prava (radi se o znacajnom broju
propisa zakonskog i podzakonskog karaktera). Svrha izvrsenja
kriviénih i prekrsajnih sankcija, prema odredbi stava 1 ¢lana 3
Zakona jeste sprovodenje pravosnaznih i izvrsnih sudskih odlu-
ka, zastita drustva od vr3enja krivicnih djela i izdvajanje ucinilaca
kriviénih djela iz drustvene sredine u cilju njihovog prevaspita-
nja, lije¢enja i osposobljavanja za Zivot na slobodi, u skladu sa
zakonom i drustvenim normama. lzvrSenjem krivicnih sankcija
ostvaruje se opsta i individualna svrha njihovog propisivanja i
izricanja u cilju uspjesne reintegracije osudenih u drustvo, a ta
je svrha odredena u odredbi stava 3 ¢lana 41 Krivicnog zakonika
Republike Srpske (opsta svrha svih krivicnih sankcija) i u odred-
bi ¢lana 43 (svrha kaZnjavanja). Upravo o principima izvrenja
mozda i najvaznije od svih krivi¢nih sankcija, odnosno zasigur-
no i danas najvaznije kazne, odnosno kazne zatvora govori ovaj
rad zasnovan na pozitivnom izvrsSnom zakonodavstvu Republike
Srpske. U drugom dijelu rada dat je zakonodavni okvir kojim je
ureden sistem ustanova u kojima se izvrsava kazna zatvora, ali i
druge kazne lisenja slobode u Republici Srpskoj. | na kraju ovog
rada, prezentovano je posebno vazno istrazivanje koje Citaocu
pruza statisticke podatke o kretanju, odnosno broju lica koja su
se nalazila u kazneno-popravnim ustanovama Republike Srpske
na izdrzavanju kazne zatvora, mjere pritvora, kazne maloljetnic-
kog zatvora, vaspitne mjere upucivanja u vaspitno-popravni dom
i kazne zatvora izrecene u prekrsajnom postupku, a za posljed-
njih nekoliko godina.

Kljucne rijeci: kazna zatvora, izvrSenje kazne zatvora, ustanove
u kojima se izvrsava kazna zatvora, Republika Srpska.

1

Krivi¢ni zakonik Republike Srpske, Sluzbeni glasnik Republike
Srpske, br. 64/2017, 104/2018 - odluka US i 15/2021.
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1. PRINCIPI IZVRSENJA KAZNE ZATVORA

Zakonom o izvr$enju krivi¢nih i prekrsajnih sankcija Republike Srpske iz 2018. go-
dine (u daljem tekstu: ZIKS RS)? propisuju se nacin osnivanja i organizacija ustanova za
izvrSenje krivi¢nih i prekrsajnih sankcija, radni odnosi i prava po osnovu rada, nadzor nad
radom ustanova, postupak izvr$enja kazne zatvora, disciplinska i materijalna odgovornost
zatvorenika, mjere za odrZavanje reda i bezbjednosti, uslovni otpust i otpustanje zatvo-
renika, izvrSenje kazne dugotrajnog zatvora, izvrSenje kazne zatvora izre¢ene u prekrsaj-
nom postupku, izvrSenje mjere pritvora, izvrSenje novcane kazne, izvrSenje mjere rada
u javnom interesu, izvrSenje mjera bezbjednosti, izvrsenje ku¢nog zatvora, kao i poslovi
medunarodne saradnjes.

Odgovor na pitanje na koja lica se primjenjuju odredbe Zakona o izvr$enju kriviénih i
prekrsajnih sankcija Republike Srpske nalazi se u odredbi ¢lana 2 zakona u kojem se kaze
da su to sva lica koja se nalaze u kazneno-popravnim ustanovama Republike Srpske na
izvrSenju kazne zatvora izre¢ene u krivicnom i prekr$ajnom postupku, kazne dozivotnog
zatvora, mjere pritvora, mjere rada u javnom interesu, mjere bezbjednosti obaveznog psi-
hijatrijskog lijecenja i ¢uvanja u zdravstvenoj ustanovi i obaveznog lije¢enja od zavisnosti,
kao i lica na izvrSenju krivi¢nih sankcija koje su izrekli strani sudovi, ako drugim zakonom
nije drugacije propisano.

Svrha izvr$enja krivicnih i prekr$ajnih sankcija, prema odredbi stava 1 ¢lana 3 Zako-
na jeste sprovodenje pravosnaznih i izvr$nih sudskih odluka, zastita drustva od vrsenja
kriviénih djela i izdvajanje uéinilaca krivi¢nih djela iz drustvene sredine u cilju njihovog
prevaspitanja, lijecenja i osposobljavanja za zivot na slobodi, u skladu sa zakonom i drus-
tvenim normama. IzvrSenjem krivi¢nih sankcija ostvaruje se opsta i individualna svrha
njihovog propisivanja i izricanja u cilju uspjesne reintegracije osudenih u drustvo, a ta je
svrha odredena u odredbi stava 3 ¢lana 41 Krivicnog zakonika Republike Srpske (opsta
svrha svih krivi¢nih sankeija) i u odredbi ¢lana 43 (svrha kaznjavanja).

Zakon o izvrSenju krivi¢nih i prekr$ajnih sankcija Republike Srpske predvida neko-
liko principa na kojima se zasniva izvrenje izre¢enih krivi¢nih i prekrsajnih sankcija, i to
su sljedeci principi:

1. princip zakonitosti kao najvaznije pravno nacelo prozima sve pore krivicnog prava
i on se ispoljava u vise vidova, i to: a) samo zakonom predvideni organi mogu u zakonom
propisanom postupku da izreknu uciniocu krivi¢nog djela kaznu koja je u zakonu propisa-
na za ucinjeno krivi¢no djelo, b) kazna se moze izre¢i samo uciniocu skrivljenog krivi¢nog
djela, ¢) samo sudskom odlukom izrecena kazna se moze izvrs$iti od strane organa peni-
tensijarne administracije, i d) u postupku izvrSenja kazne osudenom licu se oduzimaju ili
ogranicavaju samo one slobode i prava, i to u onoj mjeri i na onaj nacin kako je to predvi-
deno propisima izvr$nog krivi¢nog prava i kada je to nuzno za ostvarenje svrhe kaznjava-
nja.* Na ovaj nacin postavljeni princip zakonitosti treba da posluzi u zastiti onih sloboda
i prava osudenih lica kao gradana, koja su im inace priznata domaé¢im i medunarodnim

2 Sluzbeni glasnik Republike Srpske, br. 63/2018.

3 U ovoj oblasti u Bosni i Hercegovini postoje Cetiri nezavisne jurisdikcije, te tako govorimo o
izvr$nom zakonodavstvu entiteta, Republike Srpske i Federacije Bosne i Hercegovine, zatim
zakonodavstvu Brcko distrikta BiH i na kraju, izvrSnom zakonodavstvu na nivou Bosne i
Hercegovine.

4 JovaSevi¢ D., Stevanovi¢ Z. (2012). Kazne kao oblik drustvene reakcije na kriminal. Beograd:
Institut za kriminoloska i socioloska istrazivanja, 40-43.
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— principi izvr$enja i ustanove u kojima se izvrSava kazna zatvora —

pravnim propisima, odnosno standardima od potencijalne arbitrernosti, samovolje i zlou-
potreba od strane penitensijarne administracije,

2. princip humanosti podrazumijeva postovanje ljudskog dostojanstva svakog osu-
denog lica. Ovaj princip znaci obavezu za nadlezne organe da prema osudenom licu u
toku izvrSenja kazne zatvora moraju postupati ¢ovjecno bez nanosenja fizickih i psihickih
patnji, bolova i nelagodnosti, te da prema ovom licu ne smiju vrijedati njegovo ljudsko
dostojanstvo. Osudeno lice koje je bilo Zrtva zabranjenih postupaka ima pravo na nakna-
du Stete. Zastita od ovih zloupotreba istovremeno predstavlja pretpostavku za prihvatanje
primijenjenih tretmana od strane osudenih lica i osnova za njihovo aktivno ukljucivanje u
isti. Dakle, sa licima prema kojima se izvr§avaju krivi¢ne ili prekrsajne sankcije, a posebno
one institucionalnog karaktera, treba postupati ¢ovje¢no, uz postovanje njihovog li¢nog
dostojanstva, $tititi njihov tjelesni i duhovni integritet, uz obezbjedenje pristupa i povjer-
ljive komunikacije sa domaéim i medunarodnim organizacijama i drugim institucijama
nadleznim za praéenje i ostvarivanje ljudskih prava i osnovnih sloboda, u skladu sa zako-
nom i odgovaraju¢im medunarodnim dokumentima (¢lan 3 stav 6 ZIKS RS). S obzirom
na to, kriviéne i prekrsajne sankcije se izvrSavaju na nacin i u postupku kojim se jam¢i
postovanje dostojanstva lica prema kome se one izvrSavaju. Zabranjeni su i kaznjivi svi
postupci kojima se lice prema kome se izvrSava krivi¢na ili prekr$ajna sankcija podvrgava
bilo kakvom obliku mucenja, ili drugom obliku okrutnog, necovjecnog ili ponizavajuéeg
postupanja ili eksperimentisanja. Kaznjiva je i svaka upotreba prinude prema licu prema
kome se izvrSava krivicna, odnosno prekrsajna sankcija, posebno ukoliko je nesrazmjerna
potrebama njenog izvrSenja i preduzeta van slucajeva koji su odredeni posebnim zakonom,

2. zabrana diskriminacije - lice prema kome se izvrsava krivi¢na ili prekrsajna sank-
cija ne smije biti stavljeno u neravnopravan polozaj zbog rase, boje koze, pola, jezika, vje-
roispovijesti, politickih i drugih uvjerenja, nacionalnog ili socijalnog porijekla, imovnog
stanja, obrazovanja, drustvenog polozaja ili drugog licnog svojstva,

3. zaStita i ogranicenje osnovnih prava - lica prema kojima se izvrSavaju krivicne i
prekrsajne sankcije zadrzavaju sva prava koja im nisu oduzeta pravosnaznom presudom
ili rjeSenjem kojim je izreCena kazna zatvora (dakle, lice prema kome se izvr$ava krivicna,
odnosno prekrsajna sankcija ima pravo na zastitu osnovnih prava propisanih Ustavom
Republike Srpske, potvrdenim medunarodnim ugovorima, opsteprihvacenim pravilima
medunarodnog prava i ZIKS-om Republike Srpske), a liavaju se ili ograni¢avaju prava u
mjeri koja odgovara prirodi i sadrzini sankcije i na nacin kojim se obezbjeduje postovanje
liénosti uéinioca krivicnog djela, odnosno prekrsaja i njegovog ljudskog dostojanstva, u
skladu sa zakonom i medunarodnim ugovorima. Ovim licima nece biti nametnuto nijedno
ogranicenje koje nije predvideno zakonom, a ona ogranicenja koja se izricu moraju biti
minimalno potrebna i proporcionalna opravdanom cilju zbog kojeg se izri¢u. Za podneske,
sluzbene radnje, rjeSenja i druge akte u vezi sa izvr§enjem kriviénih, odnosno prekrsajnih
sankcija ne plaéa se taksa,

4. obaveza vodenja evidencija i glavne knjige o osudenim licima - s ciljem medusobne
saradnje, informisanja, dogovaranja i prikupljanja relevantnih podataka, Ustanove i drugi
organi za izvrSenje krivicnih, odnosno prekrsajnih sankcija vode propisane evidencije o
licima prema kojima se izvr$avaju sankcije, pritvor i druge mjere i Ministarstvu pravde
Republike Srpske dostavljaju mjesecne, periodi¢ne i godi$nje izvjestaje. Pravilnik o vrsta-
ma i nacinu vodenja evidencija zatvorenika, pritvorenika i maloljetnika donosi ministar
pravde Republike Srpske,
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5. princip popravljanja, odnosno resocijalizacije osudenih lica znaci ostvarenje bit-
ne funkceije svrhe kaznjavanja uopste. Naime, izvrSenje kazne liSenja slobode se ne svodi
samo na puko, fakticko, fizicko zatvaranje osudenog lica. Naprotiv, izolacijom osudenika
iz drustva, prema njemu se primjenjuju posebni postupci, mjere i tretmani koji treba da
neutrali$u ili umanje dejstvo negativnih karakternih crta njegove psiholoske li¢nosti, a
da pozitivne crte tog lica podstaknu i unaprijedes. Svrha je kazne zatvora da se osudeni
osposobe za normalan Zivot i rad na slobodi i za ukljucivanje u drustvene tokove. Tome u
svakom slucaju sluze grupni i individualni tretmani, kao i cijeli sistem pravila koja ureduju
Zivot i rad u zavodskim ustanovama®,

6. troskovi izvrSenja kriviénih, odnosno prekrsajnih sankeija - sredstva za izvrSenje
kriviénih, odnosno prekrsajnih sankcija obezbjeduju se u budzetu Republike Srpske. Lice
prema kome se izvrsava kriviéna ili prekr$ajna sankcija ne plac¢a troskove njenog izvrsenja,
osim ako zakonom nije drukéije odredeno. Ovaj princip prema kojem ni osudeno lice na
kaznu liSenja slobode ne placa troskove izvrsenja izrecene kazne zatvora znaci da je ostva-
renje funkcije izvrSenja izrecenih kazni lisenja slobode djelatnost od posebnog drustvenog
interesa, te da su sredstva za ove namjene predvidena u budzetu drzave. S druge strane,
bilo bi nepravi¢no troskove izvrSenja kazne zatvora prevaliti na samog osudenika ili jo$
gore, na ¢lanove njegove porodice. Ovo svakako iz razloga $to bi placanje izvrSenja kazne
zatvora veoma Stetno djelovalo na pozitivan odnos osudenog lica prema primijenjenim
tretmanima i na njegovo uklju¢ivanje u proces resocijalizacije. Izuzetak predstavlja napla-
ta novcane kazne i troskova koji su nastali iskljuc¢ivom krivicom osudenog lica (koji su ve-
zani za dovodenje osudenog lica kada pobjegne ili izbjegava da se javi u zavodsku ustanovu
na izvrSenje kazne zatvora)’,

7. individualizacija izvr§enja kazne zatvora® (¢lan 83-85 ZIKS) - sa osudenim licem se
na osnovu utvrdenih kapaciteta, potreba i stepena rizika postupa na nacin koji u najvecoj
mjeri odgovara njegovoj li¢nosti, s ciljem ostvarivanja individualnog, odnosno adekvatnog
programa postupanja®. Dakle, princip individualizacije izvrSenja kazne, za razliku od in-
dividualizacije kaznjavanja tokom sudskog postupka prilikom izbora vrste i mjere kazne,
sastoji se u prilagodavanju i podesavanju tretmana li¢nosti svakog pojedinog osudenog
lica kroz pojedinacni program izvr$enja kazne zatvora. Individualizacija kazne zatvora tra-
je sve vrijeme izvrSenja kazne zatvora, a moze da se odnosi na niz povoljnosti koje se daju
osudenom licu, kao $to je moguénost da osudeno lice kaznu zatvora ne izdrzava u Ustano-
vi, ve¢ u prostorijama u kojima stanuje, ili mogucnost da osudeno lice bude radno anga-
zovano van Ustanove, odnosno prijevremeno otpustanje osudenog lica iz Ustanove, i sl..
Isto tako, ostvarenju ovog principa treba da doprinesu: a) eksterna i interna klasifikacija
osudenih lica i moguénost njihove reklasifikacije i b) prevodenje osudenog lica iz jednog
u drugi tip zavodske ustanove, odnosno iz jednog odjeljenja u drugo odjeljenje, odnosno
iz jedne vaspitne grupe u drugu grupu koja predstavlja blazi rezim postupanja, pod uslo-

Jovasevi¢, Stevanovi¢ (2012), 40-43.
Ibid.
1bid.
Stevanovié¢, Z. (2000). Osnovne karakteristike i pravci reforme izvr$enja krivi¢nih sankcija. In:
Reforma sistema izvrsenja krivicnih sankcija. Beograd, 7-20.
Stevanovi¢, Z., Igracki, J. (2011). Efekti kazne zatvora i institucionalnog tretmana u prevenciji
kriminaliteta. Pravna rijec, 29, 403-415.
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vom da se on u dovoljnoj mjeri popravio i resocijalizovao®. Tome doprinosi izbor metoda,
kontakata i tretmana koji se od strane sluzbe tretmana (treba imati u vidu da se u okviru
sluzbe tretmana, u prijemno-otpusnom odjeljenju formira tim stru¢njaka za ispitivanje
liénosti i utvrdivanje programa postupanja za osudena lica) primjenjuju prema pojedinom
osudenom licu, zavisno od svojstava i karakteristika njegove li¢nosti, socijalnog stanja,
ukljucenosti porodice u postupak izvr§enja kazne zatvorai sl.,

8. zabrana obavljanja duznosti koja sadrzi disciplinska ovlastenja - osudeno lice niu-
kom slu¢aju ne moze u okviru sluzbe, odnosno tokom izdrzavanja kazne zatvora u Ustano-
vi da obavlja bilo koju duznost koja sadrzi disciplinska ovlastenja i

9. grupno ili skupno izdrzavanje kazne zatvora, odnosno skupno izvrsenje kazne za-
tvora — zatvorenici, odnosno osudena lica, po pravilu, kaznu zatvora izdrzavaju grupno,
odnosno skupno. Samo izuzetno, odnosno kada to zahtijevaju razlozi bezbjednosti, zdrav-
stveno stanje, li¢na svojstva zatvorenika ili kada je to predvideno zakonom, odlukom ru-
kovodioca Ustanove moze se odrediti da osudeno lice izdrzava kaznu zatvora odvojeno od
ostalih zatvorenika. Osudena muska i Zenska lica, prema zakonu, izdrzavaju kaznu zatvora
odvojeno (na isti nacin se razdvajaju pritvorena od osudenih lica, odnosno punoljetna od
maloljetnih osudenih lica).

2. VRSTE I TIPOVI USTANOVA ZA IZVRSENJE KRIVICNIH I
PREKRSAJNIH SANKCIJA

Za razliku od nekih drugih drzava (poput Republike Srbije) u kojima su u sastavu mi-
nistarstava pravde uspostavljene uprave za izvrsenje krivicnih sankeija (koje organizuju,
sprovode i nadziru izvrSenje kazne zatvora, maloljetnickog zatvora, kazne rada u javnom
interesu, uslovne osude sa zastitnim nadzorom, mjera bezbjednosti obaveznog psihijatrij-
skog lijecenja i ¢uvanja u zdravstvenoj ustanovi, obaveznog lijeCenja narkomana i obave-
znog lijecenja alkoholi¢ara, vaspitne mjere upuéivanja u vaspitno popravni dom, kao i mje-
ru pritvora i druge mjere za obezbjedenje prisustva okrivljenog u krivicnom postupku)*,
u Republici Srpskoj, ustanove za izvrSenje krivicnih i prekrsajnih sankcija (kazneno-po-
pravni zavodi i vaspitno-popravni domovi) predstavljaju posebne ustanove u sastavu i pod
neposrednim nadzorom Ministarstva pravde Republike Srpske'2. Ove Ustanove osniva, za-
tim odreduje njihovu teritorijalnu nadleznost i ukida Vlada Republike Srpske, na prijedog
ministra pravde, i one imaju svojstvo pravnog lica®s.

Aktom o osnivanju Ustanove odreduje se vrsta, tip i sjediste Ustanove, dok se sredsta-
va za njihov rad obezbjeduju u budzetu Republike Srpske.

Prema stepenu obezbjedenja, odnosno prema stepenu ogranicenja slobode kretanja
pritvorenika i zatvorenika, kao i primijenjenim mjerama postupanja prema tim licima,
Ustanove (¢lan 13 ZIKS RS) mogu biti:

10 JovaSevi¢, Stevanovi¢ (2012), 40-43.

Jovasevi¢, D. (2005). Zakon o izvrsenju krivicnih sankcija sa uvodnim komentarom. Beograd:
Sluzbeni list, 7-14.

Zatvorenici izdrzavaju izrecenu kaznu zatvora u Zavodu za izvrSenje krivi¢nih sankcija, pritvora
i drugih mjera Bosne i Hercegovine ili u entitetskim ustanovama za izvrSenje krivi¢nih sankcija.
Radi se o sljede¢im ustanovama: Kazneno-popravni zavod Banja Luka u okviru kojeg je
uspostavljen Vaspitno-popravni dom, Kazneno-popravni zavod Doboj, Kazneno-popravni zavod
Bijeljina, Kazneno-popravni zavod Istocno Sarajevo u okviru kojeg funkcionise Maloljetnicki
zavor, Kazneno-popravni zavod Foca i Kazneno-popravni zavod Trebinje.
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1. Ustanove poluotvorenog tipa i one imaju materijalno-tehnicko obezbjedenje, a
sluzba obezbjedenja Ustanove obezbjeduje odrzavanje reda i kontrolu kretanja zatvore-
nika i

2. Ustanove zatvorenog tipa koje, pored sluzbe obezbjedenja imaju materijalno-teh-
nicko obezbjedenje, ogradne zidove i druge fizicke prepreke, kao i tehnicka sredstva koja
predstavljaju prepreku za bjekstvo zatvorenika, odnosno pritvorenih lica.

Zakon je istovremeno odredio i tipove pojedinih vrsta Ustanova. Tako se razlikuju
(¢lan 14 ZIKS RS):

1. kazneno-popravni zavodi i

2. vaspitno-popravni domovi.

U sjedi$tu i van sjedista Ustanova mogu se uspostaviti posebna odjeljenja za izvrSenje
(osniva ih i ukida ministar pravde, a mogu biti poluotvorenog ili zatvorenog tipa), i to:

1. kazne zatvora za lica muskog ili Zenskog pola,

2. kazne maloljetnickog zatvora za lica muskog ili Zenskog pola,

3. vaspitne mjere upucivanja u vaspitno-popravni dom za maloljetna lica muskog ili

zenskog pola,

4. mjere pritvora,

5. odjeljenje sa posebnim rezimom izvrSenja kazne zatvora (u ovoj vrsti odjeljenja,
izvr§ava se kazna zatvora prema zatvorenicima za koje se prilikom ispitivanja nji-
hove li¢nosti utvrdi da bi mogli bitno ugroziti bezbjednost ostalih zatvorenika i
imovine u Ustanovi, zatim prema zatvorenicima koji za vrijeme izdrzavanja kazne
zatvora bitno narusavaju red i disciplinu, kao i prema zatvorenicima za koje se
utvrdi da su ranije preduzimane mjere postupanja prema njima ostale bezuspjes-
ne),

6. odjeljenje pojacanog nadzora i intenzivnog programa postupanja (u ovom odje-
ljenju izvrsava se kazna zatvora prema zatvorenicima za koje postoji opasnost od
bjekstva, nasilnog ponasanja prema drugim zatvorenicima ili stvarima, opasnost
od ugrozavanja discipline i reda koje se ne mogu otkloniti na drugi naéin, zatim
prema zatvorenicima ¢ija je licna bezbjednost ugrozena, kao i u drugim opravda-
nim sluéajevima) i

7. odjeljenje ekonomije, farme, restorani, moteli i proizvodni pogoni i radilista (u ova
odjeljenja rasporeduju se zatvorenici koji su radno angazovani u okviru poslova na
radna mjesta van kruga Ustanove).

Unutrasnja organizacija i sistematizacija radnih mjesta, osnovne i unutrasnje orga-
nizacione jedinice, radna mjesta, potreban broj izvrSilaca i opsti i posebni uslovi za ona
radna mjesta koja nisu propisana ovim zakonom, ureduje se Pravilnikom o unutrasnjoj
organizaciji i sistematizaciji radnih mjesta, koji donosi direktor Ustanove, uz saglasnost
ministra pravde (¢lan 15 ZIKS RS).

U Ustanovama u kojima se izvr$avaju krivi¢ne i prekrsajne sankeije obavezno se osni-
vaju sljedece sluzbe (¢lan 23 ZIKS RS), i to:

1. sluzba tretmana (¢lan 25 ZIKS RS) — sluzba tretmana planira, programira, orga-
nizuje i sprovodi proces prevaspitanja zatvorenika i u tom cilju ova sluzba koordinira rad
ostalih ucesnika u tom procesu. U cilju ostvarenja svrhe izrecene kaznene sankcije, sluzba
tretmana programira i koordinira vaspitni rad i ispituje licnost zatvorenika, izraduje po-
jedinacni program postupanja za svakog zatvorenika, vrsi procjenu potrebe za struénim
obrazovanjem, neposredno i putem drugih sluzbi prati rad i ponasanje zatvorenika u toku
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izdrzavanja kazne zatvora, odnosno vaspitne mjere, prikuplja i objedinjuje podatke i zapa-
7anja vaspitaca i drugih lica koja neposredno rade sa zatvorenicima, analizira i proucava
postignute rezultate i uticaj preduzetih vaspitnih mjera, te na osnovu postignutih rezultata
preduzima potrebne mjere i unapreduje vaspitni rad u Ustanovi, primjenjujuci savremene
metode, oblike i sadrzaje rada.

U okviru sluzbe tretmana, u prijemno-otpusnom odjeljenju formira se tim stru¢njaka
za ispitivanje licnosti i utvrdivanje programa postupanja za zatvorenike (specijalni/soci-
jalni pedagog, pedagog, psiholog, socijalni radnik, kriminolog, pravnik),

2. sluzba obezbjedenja (¢lan 24 ZIKS RS) - brine se 0 bezbjednosti Ustanove, radilista
iprostorija u kojima zatvorenici borave i rade, o odrzavanju unutrasnjeg reda i discipline u
Ustanovama, vrsi sprovodenja zatvorenika i pritvorenika, ako drugim zakonom nije druk-
¢ije propisano i obavlja i druge poslove odredene ovim zakonom i propisima donesenim na
osnovu zakona. Poslove sluzbe obezbjedenja vrse pripadnici sluzbe obezbjedenja, odnosno
policija kazneno-popravnih ustanova. Pripadnici ove sluzbe su naoruzani i jednoobrazno
uniformisani. Poslove sluzbe unutra$njeg obezbjedenja obavljaju policajci Ustanove, koji
su po pravilu istog pola kao i zatvorenici i pritvorenici. Vozila koja se upotrebljavaju u izvr-
Savanju poslova sluzbe obezbjedenja posebno su oznaéena i opremljena.

3. privredno-instruktorska sluzba* (¢lan 27 ZIKS RS) - privredno-instruktorska
sluzba organizuje rad i sprovodi struénu obuku zatvorenika, te obavlja druge poslove
odredene zakonom i propisima donesenim na osnovu zakona. Osudena lica se obucavaju
irade, u pravilu, u Ustanovama ili, prema posebnim pravilima, odnosno uz posebna odo-
brenja, izvan njih. Rad ove sluzbe se obavlja u okviru zakonom dozvoljenih djelatnosti, po
svojoj prirodi mora da bude koristan i u skladu sa propisima koji ureduju obavljanje svake
pojedine djelatnosti.

4. zdravstvena sluzba' (¢lan 26 ZIKS RS) — obavlja poslove zdravstvene zastite za-
tvorenika, pritvorenika i maloljetnika, kontrolu higijenskih mjera, kontrolu kvaliteta i
kvantiteta ishrane, po moguénosti organizuje pruzanje psihijatrijskih, stomatoloskih i la-
boratorijskih usluga i vrsi i druge poslove odredene zakonom i propisima donesenim na
osnovu zakona.

Zdravstvena sluzba ima najmanje jednog doktora medicine i najmanje dva medi-
cinska tehnicara. Ustanova mora da raspolaze posebnom prostorijom — stacionarom za
izdvajanje i lijecenje oboljelih osudenih, u zavisnosti od prirode oboljenja. Takode, u Usta-
novama, odnosno u posebnom odjeljenju u kojem kaznu zatvora izdrzavaju zatvorenice,
postoji i posebna prostorija namijenjena za boravak zatvorenica - majki sa djetetom.

5. sluzba za pravne, finansijske i opste poslove (¢lan 28 ZIKS RS) — obavlja pravne,
struéno-administrativne, ra¢unovodstveno-finansijske poslove, poslove ekonomata i de-
pozita, vodi zakonom propisane evidencije, organizuje pruzanje pravne i druge pomoci
zatvorenicima, pritvorenicima i maloljetnicima, te vr$i i druge poslove odredene zakonom,
kao i zajednicke poslove od opsteg znacaja za konkretnu Ustanovu.

4 Pani¢, 1. (2000). Organizacija i delatnost Uprave za izvr§enje zavodskih sankcija u Republici

Srbiji. In: Reforma sistema izvrsenja krivicnih sankcija. Beograd, 151-163.
15 Nikoli¢, S., Puljevi¢, V., Orli¢, L. (1975). Uloga zdravstvenih radnika u procesu resocijalizacije
lica lisenih slobode. Penologija, 1, 56-64.
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3. UPUCIVANJE OSUPENOG LICA NA IZDRZAVANJE KAZNE
ZATVORA

Izvr$enje krivi¢ne ili prekrsajne sankcije pocinje kada su za to ispunjene odredene
pretpostavke (¢lan 4 ZIKS RS), i to:

a. da je odluka nadleznog suda kojom je krivi¢na ili prekrsajna sankcija izrecena po-

stala pravosnazna i

b. da za izvrSenje izrecene krivi¢ne ili prekrsajne sankcije nema zakonskih smetnji.

Sa izvrSenjem sankcije, prije njene pravosnaznosti, moze se otpoceti samo kada je
to zakonom izri¢ito propisano. Inace, izvr$enje krivi¢nih i prekr$ajnih sankcija’® moze se
odloziti ili prekinuti samo pod zakonom odredenim uslovima (¢lan 5 ZIKS RS)V.

Poslije nastupanja pravosnaznosti sudske odluke o izricanju kazne zatvora, pristupa
se upuéivanju lica kome je ova krivi¢na, odnosno prekrsajna sankcija izre¢ena u odgo-
varajucu ustanovu za izvrSenje krivi¢nih i prekrsajnih sankcija'®. Upuéivanje osudenog,
odnosno kaznjenog lica na izdrzavanje kazne zatvora u Ustanovu vrsi osnovni sud na ¢ijem
podrudju osudeni ima prebivaliste, odnosno boraviste u vrijeme kada je odluka kojom je
izre¢ena kazna zatvora postala pravosnazna (¢lan 73 stav 1 Zakona o izvr$enju krivicnih i
prekrsajnih sankcija Republike Srpske).

Osudeno lice se uputuje na izdrzavanje kazne zatvora u Ustanovu u skladu sa Pra-
vilnikom o upuéivanju osudenih i kaznjenih lica na izdrzavanje kazne zatvora koji donosi
ministar pravde (¢lan 72 ZIKS RS).

Zakonom predvideno upuéivanje osudenog, odnosno kaznjenog lica na izdrzavanje
kazne zatvora u odgovaraju¢u Ustanovu zapravo predstavlja eksterno razvrstavanje ovih
lica?. Naime, sva osudena lica se u zavisnosti od visine izre¢ene kazne zatvora za u¢injeno
kriviéno djelo, odnosno prekrsaj upuéuju u odgovarajucu Ustanovu za izvrSenje kazne za-
tvora. Radi se o prvoj fazi eksternog razvrstavanja osudenih lica, nakon koje slijedi i druga
faza (u toj drugoj fazi, a nakon ispitivanja licnosti osudenog lica i svestranog upoznavanja
njegove prirode i kriminalne licnosti koje moze da traje krace ili duze vrijeme, osudeno lice
se uputuje na dalje izdrzavanje kazne zatvora)=.

4. ISTRAZIVACKI DIO
Kretanje i broj lica koja su se nalazila u kazneno-popravnim ustanovama Republike
Srpske na izdrzavanju kazne zatvora, mjere pritvora, kazne maloljetnickog zatvora, vas-

16 Gartner, B. (1979). Karakteristike francuskog penitensijarnog Sistema. Penologija, 1-2, 67-81;
Sokovié¢, S. (2005). Nova resenja u predlogu Zakona o izvrSenju krivi¢nih sankcija. In: Kazneno
zakonodavstvo — progresivna ili regresivna resenja, 477-490.

7" Mitrovié, Lj., Buki¢, B., Jovasevi¢, D. (2009). IzvrSenje kazne zatvora u Bosni i Hercegovini s

posebnim osvrtom na izvr$enje u Republici Srpskoj. Pravna rijec, 19, 283-311.

Prema odredbi ¢lana 9 Zakona Bosne i Hercegovine o izvrSenju kriviénih sankcija, pritvora

i drugih mjera, u Bosni i Hercegovini, institucije odgovorne za izvrSenje krivi¢nih sankcija,

pritvora i drugih mjera Suda (prema odredbi ¢lana 2 stav 1 tacka h) “Sud” je Sud Bosne i

Hercegovine) su Ministarstvo pravde i Zavod za izvrSenje krivi¢nih sankcija, pritvora i drugih

mjera Bosne i Hercegovine. S druge strane, prema odredbi ¢lana 12 Zakona o izvrSenju krivicnih

i prekrSajnih sankcija Republike Srpske za izvrSenje krivi¢nih i prekrsajnih sankcija u Republici

Srpskoj nadlezne su ustanove za izvrSenje kriviénih i prekrsajnih sankcija kao posebne ustanove

u sastavu i pod neposrednim nadzorom Ministarstva pravde Republike Srpske.

1 Vidovi¢, V. (1981). Kazna lisenja slobode. Banja Luka: Glas, 295-331.

2 Mitrovi¢, Bukié, Jovasevic¢ (2009), 283-311.
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pitne mjere upucivanja u vaspitno-popravni dom i kazne zatvora izre¢ene u prekrsajnom
postupku.

Ukupno prisutno  Primljeno tokom Otpusteno tokom  Ukupno prisutno

Ukupno

Godina na kraju godine godine godine na kraju godine

m z m z m z m z m z

851 15 1.342 28 2.193 43 1.350 23 843 20
2016 866 1.370 2.236 1.373 863

843 20 1.376 15 2.119 35 1.303 35 844 19
21 863 1.391 2.254 1.338 863

831 21 1.163 31 1.994 52 1.356 28 729 24
2018 852 1.194 2.046 1.384 753

731 23 1.884 30 2615 53 1.895 34 720 19
201 754 1.914 2.668 1.929 739

719 19 1.761 31 2480 52 1.948 32 532 20
2020 738 1.792 2532 1.980 552

Brojno stanje po kazneno-popravnim ustanovama po kategorijama lica na kraju godine

KPZ KPZ KPZ KPZ KPZ KPZ
Kategorije lica Ukupno
FO BL IS BN DO TB

Kazna zatvora, maloljetnickog zatvorai VPD 323 229 59 64 51 20 746

2016  Pritvor - 58 13 27 15 4 17
Ukupno 323 287 72 91 66 24 863
Kazna zatvora, maloljetnickog zatvorai VPD 210 305 63 72 65 51 766
2017  Pritvor 46 - 12 14 21 4 97
Ukupno 256 305 75 86 86 55 863
Kazna zatvora, maloljetnickog zatvora i VPD 292 182 46 51 52 30 653
2018  Pritvor - 41 15 15 27 " 109
Ukupno 292 223 61 66 79 41 762
Kazna zatvora, maloljetnickog zatvorai VPD 286 161 43 55 52 39 636
2019  Pritvor - 52 18 13 13 " 107
Ukupno 286 213 61 68 65 50 743
Kazna zatvora, maloljetni¢kog zatvorai VPD 175 143 32 47 64 18 479
2020  Pritvor - 35 14 9 16 3 77
Ukupno 175 178 46 56 80 21 556
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Brojno stanje na nivou svih kazneno-popravnih ustanova po kategorijama lica

Ukupno prisutno na kraju godine

Kategorija 31.12.2016. 31.12.2017. 31.12.2018. 31.12.2019. 31.12.2020.
m z m z m z m b4 m z
Zatvorenici 721 14 732 20 631 23 610 16 439 15
Pritvorenici 1M 6 91 1 103 1 101 3 69 5
Malolj.zatvor 1 1 - 2 1 - 1
Vas.mj. VPD 9 6 - 1 10 - 4
Prekrsajci 1 2 - 2 7 - 19
843 20 832 21 729 24 720 19 532 20
Ukupno:
863 853 753 739 552
Prosje¢na duZina kazne zatvora
. Osudeni Maloljetnicki VPD UKUPNO
Duzina kazne zatvor
m b4 m b4 m z m z
Do 1 mjesec 7 - - - - - 7
0d 1 do 3 mjeseca 19 - - - - - 19
0d 3 do 6 mjeseci 46 - - - - 46
0d 6 mjeseci do 1 god. 57 - - - 6 63
0d 1 do 2 godine 94 2 - - - 94 2
2016 Od 2 do 3 godine 71 3 - - - 71 3
0d 3 do 5 godina 96 4 1 - - 97 4
0d 5 do 10 godina 143 5 - - - 143 5
0d 10 do 15 godina 102 3 - - - 102 3
0d 15 do 20 godina 69 3 - - - 69 3
0d 20 do 45 godina 35 - - - - 35
. Osudeni Maloljetnicki VPD UKUPNO
Duzina kazne zatvor
m Z m b4 m z m z
Do 1 mjesec 7 - - - - - 7
0d 1 do 3 mjeseca 19 - - - - 19
0d 3 do 6 mjeseci 46 - - - - 46
Od 6 mjeseci do 1 god. 57 - - - 6 63
0d 1 do 2 godine 94 2 - - - 94 2
2017 Od 2 do 3 godine 71 3 - - - 71 3
0d 3 do 5 godina 96 4 1 - - 97 4
0d 5 do 10 godina 143 5 - - - 143 5
0d 10 do 15 godina 102 3 - - - 102 3
0d 15 do 20 godina 69 3 - - - 69 3
0d 20 do 45 godina 35 - - - - 35
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. Osudeni Maloljetnicki VPD UKUPNO
Duzina kazne zatvor
z m z m z z
Do 1 mjesec 5 - - - - - 5
Od 1 do 3 mjeseca 14 - - - - - 14 -
0d 3 do 6 mjeseci 35 1 - - - - 35 1
Od 6 mjeseci do 1 god. 38 - - - 1 - 39 -
0d 1 do 2 godine 61 1 - - - - 61 1
2018 Od 2 do 3 godine 53 3 - - - - 53 3
0d 3 do 5 godina 62 2 2 - - - 64 2
0d 5 do 10 godina 77 3 - - - - 77 3
0d 10 do 15 godina 68 4 - - - - 68 4
0d 15 do 20 godina 41 2 - - - - 41 2
0d 20 do 45 godina 9 - - - - - 9
. Osudeni Maloljetnicki VPD UKUPNO
Duzina kazne zatvor
z m b4 m z z
Do 1 mjesec 3 - - - - - 3
Od 1 do 3 mjeseca 20 - - - - - 20 -
0d 3 do 6 mjeseci 48 1 - - - - 48 1
Od 6 mjeseci do 1 god. 36 2 - - 10 - 46 2
0d 1 do 2 godine 63 1 - - - - 63 1
2019 Od 2 do 3 godine 40 - - - - - 40 -
0d 3 do 5 godina 95 3 1 - - - 96 3
0d 5 do 10 godina 12 4 - - - - 12 4
0d 10 do 15 godina 83 4 - - - - 83 4
0d 15 do 20 godina 68 1 - - - - 68 1
0d 20 do 45 godina 33 - - - - - 33
3 Osudeni R VPD UKUPNO
Duzina kazne zatvor
b4 m b4 m z z
Do 1 mjesec 7 - - - - - 7
0d 1 do 3 mjeseca 15 - - - - - 15 -
0d 3 do 6 mjeseci 23 1 - - - - 23 1
Od 6 mjeseci do 1 god. 30 - - - 1 - 31 -
0d 1 do 2 godine 57 3 - - - - 57 3
2020 Od 2 do 3 godine 33 1 - - - - 33 1
0d 3 do 5 godina 64 1 - - - - 64 1
0d 5 do 10 godina 70 3 1 - - - 70 3
0d 10 do 15 godina 67 4 - - - - 67 4
0d 15 do 20 godina 32 1 - - - - 32
0d 20 do 45 godina 13 - - - - - 13
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Struktura zatvorenika na kraju kalendarske godine po izvrsenim kriviénim djelima

Kriviéna djela 2016 2017 2018 2019 2020
Ubistvo, Tesko ubistvo, Ubistvo na mah, Nehatno liSenje Zivota 148 147 138 121 90
Teska tjelesna povreda, Tjelesna povreda 29 15 17 14 16
Silovanje, Rodoskrvnjenje 17 15 15 6 8
Polno nasilje nad djetetom,Obljuba nad nemoénim licem i sl. 16 18 18 24 22
Nasilje u porodici il porodi¢noj zajednici 1 13 14 8 12
Zloupotreba opojnih droga 79 74 44 72 72
Razbojnistvo 94 79 48 45 36
TeSka krada, Razbojnicka krada 85 94 59 44 28
Krada, Prikrivanje i sl. 15 79 30 12 6
Prevare 5 19 10 7 8
Pranje novca, Utaja poreza i doprinosa 2 9 4 7 2
Zloupotreba sluzbenog poloZaja i sl. 1" 8 9 6 1
Falsifikovanje isprave i drugi oblici falsifikovanja isprava 3 2 2 6 2
Napadi na sluzbena lica i sl. 5 5 8 15 8
Ugrozavanje javnog saobracaja i sl. 32 3 14 19 18

Genocid, Ratni zlocinii druga krivi¢na djela protiv covjecnosti i

120 126 123 124 74
medunarodnog prava

Terorizam - 1 1

Falsifikovanje novca 1 1 2 1 1
Organizovani kriminal 26 41 33 40 16
Ostalo 47 43 40 47 44
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Execution of Prison Sentences in the Republic of Srpska
- principles of execution and institutions where prison sentences are carried out -

Summary: The Criminal Code of the Republic of Srpska prescribes the general purpose of all
criminal sanctions and the purpose of punishment. In order for the purpose of punishment to
be realized in each specific case, it is necessary that the imposed punishment, especially the
prison sentence, be carried out in the manner, according to the procedure and under the condi-
tions determined by the regulations of the executive criminal law (this is a significant number
of regulations of the legal and by-law character). The purpose of the execution of criminal and
misdemeanor sanctions, according to the provisions of paragraph 1 of article 3 of the Law, is
the implementation of final and enforceable court decisions, the protection of society from the
commission of criminal offenses and the separation of perpetrators of criminal offenses from
the social environment in order to re-educate them, treat them and prepare them for life in
freedom, in in accordance with the law and social norms. The execution of criminal sanctions
fulfills the general and individual purpose of prescribing and imposing them in order to suc-
cessfully reintegrate the convicted into society, and this purpose is determined in the provision
of paragraph 3 of Article 41 of the Criminal Code of the Republic of Srpska (general purpose of
all criminal sanctions) and in the provision of Article 43 (purpose of punishment). This paper,
based on the positive executive legislation of the Republic of Srpska, talks about the principles
of enforcement of perhaps the most important of all criminal sanctions, i.e., certainly the most
important punishments today, i.e. prison sentences. In the second part of the paper, the legisla-
tive framework is given, which regulates the system of institutions where prison sentences are
carried out, as well as other sentences of deprivation of liberty in the Republic of Srpska. And at
the end of this work, a particularly important research was presented that provides the reader
with statistical data on the movement, i.e. the number of persons who were in penal and correc-
tional institutions of the Republic of Srpska serving prison sentences, detention measures, juve-
nile prison sentences, educational measures of referral to educational institutions - correctional
facility and prison sentences imposed in misdemeanor proceedings, and for the last few years.

Key words: prison sentence, execution of prison sentence, institutions where prison sentence is
carried out, Republika Srpska.
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Krivicno djelo proganjanje u fizickom
i sajber prostoru

Rezime: Krivi¢no djelo proganjanje uvedeno je u nase krivicno
zakonodavstvo Krivicnim zakonikom Republike Srpske iz 2017.
godine. Radi se 0 novom krivicnom djelu Cije je zakonsko reguli-
sanje zbog njegove prirode veoma tesko rijesiti na odgovarajudi
nacin. Zato se u prakti¢noj primjeni javlja niz nedoumica koje
se odnose na radnju izvrenja, njen intenzitet i duZinu trajanja,
posljedicu i uzrocnu vezu. Uz to sudska praksa, a i teorija, jos se
nalaze u sferi fizickog i realnog prostora kada posmatraju ovo
djelo i njegovu distinkciju prema drugim krivicnim djelima slic-
ne prirode. Medutim, ovdje se javlja jedan novi, do sada manje
poznat, i slobodno re¢eno dominantni prostor u kome se djelo
izvrSava, a to sajber prostor ili sredina. Zakonsko uredenje ak-
tivnosti u ovom prostoru u Bosni i Hercegovini je u velikom za-
kasnjenju Sto stvara i velike teskoce kod primjene inkriminacije
proganjanja pocinjene u virtuelnom svijetu. Upravo o tome, ali
se ne ogranicavajudi iskljucivo na taj segment, govori autor u
ovom radu. Cilj je da se ras¢lane bitni elementi ovog krivicnog
djela, djelo smjesti u fizicki i sajber prostor i ukaze na postojecu
i potrebnu zakonodavnu regulativu u krivicnopravnom i Sirem
smislu rijeci koja je povezana sa tim zakonodavsvom.

Kljucne rijeci: proganjanje, radnja izvrsenja, sajber prostor, za-
konodavstvo.

1. UVOD

U Krivicni zakonik Republike Srpske iz 2017. godine!
(KZ RS) unijeto je vise krivicnih djela koja do tada nisu bila
poznata u domacoj pravnoj nauci i zakonodavstvu. O potrebi
njihovog pravnog regulisanja prije donoSenja zakona nije se
vodila naucna i struéna rasprava. Ovdje prije svega mislimo
na krivi¢na djela genitalnog sakacenja zena i proganjanja ali
i na odredena tradicionalna krivi¢na djela koja su dobila svoju
drugadiju formu koja ih udaljava od ustaljenog i tradicionalnog
uredenja. Oba prethodno pomenuta krivi¢na djela unijeta su u
na osnovu obaveza koja je Bosna i Hercegovina (BiH) preuzela
ratifikovanjem Konvencije Savjeta Evrope o sprecavanju i bor-
bi protiv nasilja nad Zenama i nasilja u porodici® (Istanbul, 11.

1

Kriviéni zakonik Republike Srpske 2017. Sluzbeni glasnik
Republike Srpske, br. 64/17, 104/18, 15/21 1 89/21.
Konvencija o spre¢avanju i borbi protiv nasilja nad zenama i nasilja
u porodici. Sluzbeni glasnik BiH, Medunarodni ugovori, br. 19/13.
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maja 2011. godine, tzv. Istanbulska konvencija). Istanbulsku konvenciju BiH je ratifiko-
vala 07. avgusta 2013., a stupila je na snagu danom objavljivanja 10.10. 2013. godine i
sprovedena je samo u krivicnom zakonodavstvu Republike Srpske ali nije u ostalim zako-
nodavstvima u BiH (BiH, Federacije BiH, Brcko Distrikta BiH). Zasto je to tako i zasto je
Republika Srpska prva i jedina izvrsila konvencijsku obavezu koju je preuzela drzava, osta-
je za razmiSljanje i ozbiljniju raspravu, $to nije predmet ovog rada ali donekle objasnjava
izostanak naucne i stru¢ne rasprave o potrebi i nac¢inu uredivanja ove osjetljive materije.

Istanbulska konvencija nije blize odredila elemente krivi¢nog djela proganjanja, nego
je samo obavezala drzave potpisnice da bude inkriminisano umisljajno ponavljanje pri-
jetnji upucéenih drugom licu, koje uzrokuju da se ono plasi za svoju bezbjednost (¢lan 34
Konvencije). KZ RS krivi¢no djelo proganjanje propisuje u ¢lanu 144, u Glavi XIII Krivicna
djela protiv sloboda i prava gradana. U nastojanju da obuhvati svo nepravo zakonoda-
vac te radnje opisuje sa jednom dosta uops$tenom i djelimi¢no neodredenom definicijom.
Osnovni problem takve definicije jeste $to veéina tih radnji koje u svojoj ukupnosti mogu
u odredenom kontekstu da predstavljaju proganjanje same po sebi, ako se izolovano po-
smatraju, nisu u dovoljnoj mjeri $tetne da bi zasluzivale inkriminisanje, a neke mogu biti
i socijalno adekvatne.3 Ovo je krivi¢nio djelo unijeto u pojedina evropska krivi¢na zakono-
davstva prije usvajanja Istanbulske konvencije (Austrija, Njemacka, Italija), a u neka po
njenom usvajanju (Hrvatska — nametljivo ponasanje, Slovenija — uhodenje i dr.). Upravo
ta zakonodavstva posluzila su kao model nasem zakonodavcu da propise kriviéno djelo
proganjanje u KZ RS, jer anglosaksonski model koji je znatno stariji nije odgovarajuci na-
$em poimanju bica krivénog djela. Pojam uznemiravanja poznat je u zakonodavstvu Velike
Britanije od 1997. godine kada je donesen Zakon o zastiti od uznemiravanja#, a izmije-
njen je Zakonom o zastiti sloboda kojim je kriminalizovano i nametljivo ponasanje jer je
uznemiravanje bilo uopsteno i zrtve nisu shvatane ozbiljno. U americkom zakonodavstvu
pojam stalking je inkriminisan prvo u Kaliforniji 1990. godine zbog ucestalih ubistava u
vezi sa prethodnim uhodenjem i uznemiravanjem Zrtava tokom osamdesetih godinas, a ka-
snije i u drugim saveznim drzavama. Ovu inkriminaciju je tesko uobli¢iti u pravnu normu
koja odredeno obuhvata sva njena obiljezja, $to se odrazilo i u opisu krivicnog djela u KZ
RS. Zakonodavac je pravilno posao od upornosti i duzeg vremenskog trajanja radnje ali
je propustio da odredi podobnost radnje da znacajno ugrozi liéni Zivot pasivnog subjekta.
Umjesto toga on je to pokusao da nadomjesti prelaskom direktno na posljedicu, koju je
takode nesvrsenim glagolom ,izaziva“ ucinio neodredenom. Osim toga ostao je nepokri-
ven jedan Sirok prostor s obzirom na mjesto, nacin i sredstvo izvrSenja krivicnog djela i
posljedicu, a radi se o sajber prostoru koji se razlikuje od realne fizicke sredine u kojoj se
vecina krivicnih djela izvrsava.

Zhog svega toga moze se osnovano ocekivati da ¢e ovo krivicno djelo biti predmet
interesovanja pravne nauke, a posebno sudske prakse koja je ve¢ zauzela odredene stavove
0 spornim pitanjima vezanim za nedostatke ove odredbe.

3 Stojanovi¢, Z. (2017). Proganjanje-novo kriviéno delo u Krivicnom zakoniku Srbije. In: Ignja-
tovi¢ . (ed.) Kaznena reakcija u Srbiji. VII deo, Beograd: Univerzitet u Beogradu - Pravni
fakultet, 1.

Protection from Harassment Act 1997. Preuzeto 19.4.2002. sa https://www.legislation.gov.uk/
ukpga/1997/40/contents.

Online harassment and cyberstalking. Preuzeto 19.4.2002. sa https:www.privacyrights.org/
consumer-guides/online-harassment-cyberstalking.
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2. KRIVICNO DJELO PROGANJANJE

Kao $to smo rekli krivicno djelo proganjanje iz ¢lana 144 KZ RS propisano je u glavi
krivi¢nih djela protiv sloboda i prava gradana (Glava XIII). Krivi¢no djelo je propisano
pod istim nazivom u ¢lanu 138a u Krivicnom zakoniku Srhije®, glava ,Krivi¢na dela protiv
sloboda i prava ¢oveka i gradanina“ (Glava XIV), u slovenac¢kom Kriviénom zakonu’ (KZS)
u glavi XVI ,Krivi¢na djela protiv ljidskih prava i sloboda“ djelo je propisano u ¢lanu 134 a.
kao krivi¢no djelo ,,Uhodenje”, a u hrvatskom Krivicnom zakonu® (KZH) u glavi XIII ,Ka-
znena djela protiv osobne slobode u ¢lanu 140 kao krivi¢no djelo ,Nametljivo ponasanje“.
Vidimo da u svim slu¢ajevima naziv krivicnog djela sadrzi kriminoloski termin ,proganja-
nje” ili njemu odgovarajuéi termin, a objekt zastite je li¢na sloboda.

Termin proganjanje nastao je od engleske rijeci stalking koja oznacava vrebanje, pra-
¢enje i tajno posmatranje.® Ovaj termin tesko je doslovno prevesti i odrediti na srpski jezik.
U engleskoj se ovaj termin izvorno odnosio na lov divlja¢i u $umi, a na prelazu 20. u 21.
vijek podrazumijeva poseban naé¢in uznemiravanja ljudi. Od brojnih definicija proganja-
nja koje su zastupljene u literaturi najsazetija je definicija po kojoj je proganjanje uporno
uznemiravanje jedne osobe protivno njenoj volji*. U KZ RS djelo proganjanje se sastoji u
upornom i kroz duze vrijeme praéenju ili uhodenju drugog lica ili u nastojanju uspostavlja-
nja ili u uspostavljanju sa drugim licem direktno ili preko treceg lica nezeljenog kontakta
ili na drugi nacin izazivanju promjene zivotnih navika, tjeskobe ili straha kod drugog lica
za vlastitu sigurnost ili sigurnosti njemu bliskih lica."

2.1. Radnja izvr$enja

Pojedina zakonodavstva se razlikuju u definisanju radnje izvrSenja kriviénog djela
proganjanja. Razlike se krecu od okvirnog sasvim apstrakinog odredenja radnje, do na-
stojanja da se te radnje konkretizuju prema taktikama i obrascima koje progonitelj pri-
mjenjuje. Baz obzira na razlike sva ova zakonska rjeSenja spaja ¢injenica da koriscene for-
mulacije upucuju da za postojanje djela nije dovoljan jedan izolovani akt, jednokratno ili
incidentno ponasanje, ve¢ njegovo ponavljanje.'

Radnja izvrsenja u KZRS je viSestruko alternativno odredena kao: a) pracenje i
uhodenje, b) nastojanje uspostavljanja — pokusaj dolazenja u kontakt i uspostavljanje
kontakta sa drugim licem pod uslovom da je taj kontakt ,nezeljen” od strane pasivnog
subjekta.

¢ Krivi¢ni zakonik. Sluzbeni glasnik RS, br. 85/2005, 88/2005 - ispr., 107/2005 - ispr., 72/2009,
111/2009, 121/2012, 104/2013, 108/2014, 94/2016 i 35/2019)

" Kazenski zakonik — KZ-1. Uradni list RS, br. 55/08, 66/08, 39/09, 91/11, 50/12, 6/16, 54/15,
38/16,27/17, 23/20, 91/20 1 95/21.

8 Kazneni zakon. Narodne novine, br. 125/11, 144/12, 56/15, 61/15 - Ispravak, 101/17, 118/18,

126/19 1 84/21.
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Pracenje se sastoji u otvorenom i javnom slijedenju, nekog lica u njegovom svakod-
nevnom kretanju, obavljanju poslova, sastancima i drugim Zzivotnim aktivnostima. To
moze biti sacekivanje ispred zgrade i hodanje pored njega ili iza njega, kori$cenje istog
sredstva javnog prevoza koji se inace ne koristi, dolazak na ista mjesta, restorane, prodav-
nice, sportske terene, priredbe, koncerte i sli¢no u koje progonitelj inace ne dolazi, niti su
u blizini njegovog mjesta zivota i rada.

Uhodenje je tajno i prikriveno kretanje za pasivnim subjektom, njegovo posmatranje
i prikupljanje podataka o njegovim svakodnevnim aktivnostima i navikama. Ono se naj-
Cele ostvaruje prikrivenim posmatranjem iz automobila, skrivanjem iza Zivica i ¢oskova
zgrada, fotografisanjem, posmatranjem dvogledom, dronom i slicno. Uhodenje se definise
kao namjerno i ponavljano prijetece ponasanje prema drugoj osobi koje uzrokuje da se ona
boji za vlastitu sigurnost. Prijetece ponasanje moze se sastojati od ponovljenog pracenja
druge osobe, uklju¢ivanja u nezeljenu komunikaciju s drugom osobom ili davanja do zna-
nja drugoj osobi da je se posmatra.'s

Ucinioci ovog krivi¢nog djela kombinuju vise tehnika, pa tako prema jednom holan-
dskom istrazivanju progonitelj prosje¢no primjenjuje Sest metoda proganjanja, medu koji-
ma se posebno istie: telefoniranje, uhodenje pracenjem ulicom, dokoli¢enje pred mjestom
stanovanja zrtve, fizicko priblizavanje zrtvi, neovlaséeno ulaZenje u stan i slanje poruka.*

Sto se ti¢e nastojanja uspostavljanja kontakta ovdje se ne trazi da se kontakt stvarno
i uspostavi. Ovim se zbog kriminalnopolitickih razloga kaznjava sam pokusaj krivi¢nog
djela’ kao svrseno krivi¢no djelo i to jednom dosta ekstenzivnom formulacijom kao $to je
nastojanje. Radi se o svrSenom pokusaju kod koga je pored preduzimanja radnje od strane
ucinioca, na odredeni nacin ili odredenim sredstvom, ipak ne dolazi do nastupanja poslje-
dice u smislu promjene ili stanja u spoljnom svijetu, pa se ne ostvaruje biée krivi¢nog djela
u potpunosti, ve¢ samo djelimi¢no. Nastojanje uspostavljanja kontakta se najéesce ostva-
ruje fizickom aktivno$éu prilazenja, pokusaja da se razgovara, dodiruje, hvata za ruku,
grli i sli¢no. nastojanje uspostavljanja kontakta moze da se sastoji u slanju SMS poruka,
telefoniranju, slanju mejlova, pisama, cvijeca, raznih poklona, iskazivanju neprimjerene
naklonosti i divljenja i sli¢no. To su Cesto aktivnosti koje su dozvoljene i socijalno pri-
hvatljive bez obzira $to su nezeljene. Na primjer, ukoliko se neko previse ¢esto pojavljuje
na mjestima gdje i pasivni subjekt, iskazuje mu putem drustvenih mreza svoje divljenje
ili Salje cvijece i poklone, moglo bi biti sporno da li se radi o proganjanju ili netakticnom
udvaranju, koje zna biti neprijatno ali ga ne bi trebalo kvalifikovati kao krivi¢no djelo.*®
Medutim kada te radnje i ponasanja pored nezeljenosti i upornosti proizvode psihicke i
fizicke traume kod pasivnog subjekta, uz ostale pretpostavke, tada ulaze u zabranjenu i
kriminalnu zonu i ostvaruju bi¢e kriviénog djela proganjanja.

Za sve ove radnje je bitno da se one preduzimaju na odredeni nacin: uporno i duze
vremena. Upornost podrazumijeva veéi stepen rijesenosti ucinioca da svoju djelatnost
ostvari bez obzira na prepreke, odbijanje oStecenog i druge objektivne smetnje koje se
13 Konvencija Savjeta Evrope o spre¢avanju i borbi protiv nasilja nad Zenama i nasilja u porodici —
Pojasnjavajuci izvjestaj, od 7. aprila 2011. t. 182.

14 Malsch, M. (2007). Stalking, Do criminalization and punishment help?. Punishment & Society,
9, 205.

Jovasevi¢, D., Mitrovié, Lj, Ikanovié, V. (2017). Krivicno pravo Republike Srpske Opsti dio (1.
izdanje). Banja Luka: Panevropski univerzitet “APEIRON”, Banja Luka, 189-193.

16 Kovacevi¢ (2018), 57-71.
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mogu pojaviti nezavisno od njegove volje. Stepen upornosti je fakticko pitanje i mora se
cijeniti u svakom konkretnom slucaju zavisno od li¢nih svojstava ucinioca i ostecenog,
nacina izvrSenja, broja preduzetih radnji, sredine u kojoj se preduzimaju, nacina odbijanja
i pokazivanja od strane pasivnog subjekta da se kontakt ne zeli i sli¢no.

Takode, te radnje moraju biti preduzete u toku duzeg vremena, a koje je to vrijeme
fakticko je pitanje. Ovo se krivi¢no djelo odreduje kao radnja stalnog, duzevremenskog
ugrozavanja jednog lica gdje je ono vise puta izlozeno nezeljenoj komunikaciji ili kontaktu.
Ovo jeste relativno neprecizna odredba jer ne postoje jasni kriterijumi koji odreduju ko-
liko bi period kroz koji se proganjanje odvija trebalo da traje. Ovaj period ne bi smio biti
predugacak zbog dodatnog ugrozavanja zrtve ali ni suvise kratak jer je to protivno sadrzini
same norme. Smatra se da uznemiravanje koje poprima odlike proganjanja ne moze da se
odvija u periodu koji je kraédi od Cetiri nedjelje.”” Bez obzira na to ova odredba ukazuje da
je za postojanje krivicnog djela potrebno ponavljanje odredenih radnji. Medutim, to ne
znaci da se kriviéno djelo ne bi moglo izvrsiti i jednokratnim preduzimanjem neke radnje
(npr. instaliranjem odredene aplikacije, saop$tenja, fotografije, na drustvenim mrezama,
bilborda pored puta i sli¢cno) koja je svakodnevno vidljiva pasivnom subjektu ili njemu
bliskim licima. Bez obzira koliko je istih ili razli¢itih radnji preduzeto uvijek postoji samo
jedno krivi¢no djelo proganjanja. Ovdje se ne moze primijeniti konstrukcija produzenog
kriviénog djela jer to njegova priroda ne dozvoljava posto i kod radnje ponavljanja prema
istom pasivnom subjektu i kroz duZe vrijeme postoji samo jedno krivicno djelo.’® Posto
ponavljanje odredenih radnji ulazi u sam pojam proganjanja ono se u pojedinim evrop-
skim zakonodavstvima izri¢ito unosi u zakonski opis ovog krivi¢nog djela (npr. ¢lan 134a
KZ Slovenije ,, Ko ponovnim posmatranjem...“). Bez obzira $to to KZRS izri¢ito ne ¢ini on
ipak na to ukazuje postavljajuci uslov da se radnja preduzima ,kroz duze vrijeme*“. Jedna
preduzeta radnja, posmatrana sama za sebe, moze nekad biti nevazna sa stanovista bica
ovog krivi¢nog djela. Tako slanje samo jednog pisma, nezavisno od njegovog sadrzaja, ne
moze predstavljati radnju ovog kriviénog djela. Medutim viSe istih, sli¢nih ili razli¢itih
radnji, kao $to su pracenje, telefoniranje, slanje imejla ili poruka na drustvenim mrezama,
uz ostale uslove uvijek predstavlja radnju izvrSenja krivi¢nog djela proganjanja.

S druge strane, pored radnje nastojanja dosta je neodredeno $ta se podrazumijeva
pod nezeljenim kontaktom. Svako ponasanje koje pasivni subjekt ne Zeli ne mora biti i
krivi¢no djelo jer se time neosnovano i nepotrebno $iri zona kriminalne aktivnosti. Sve
$to je nepozeljno za pasivni subjekt ne mora biti i Stetno ili drustveno neprihvatljivo, zbog
¢ega se mora teziti njegovom blizem odredivanju kroz odbijanje, izbjegavanje zbog njegove
Stetnosti odredenog stepena. Dakle, ono §to je neprihvatljivo, uznemirujuée, dekomodira-
juce za svakog prosjeénog covjeka, predstavlja odredeni zakonski okvir nezeljenog.

2.2, Posljedica kriviénog djela

Da bi krivi¢no djelo postojalo radnja izvrSenja mora da proizvede odredenu poslje-
dicu u vidu izazivanja promjene Zivotnih navika, tjeskobe ili straha kod drugog lica za
vlastitu sigurnost ili sigurnosti njemu bliskih lica. Ovdje se radi o posljedi¢noj dispoziciji
$to znaci da je radnja izvrSenja u ovom slucaju svaka djelatnost koja je po svojoj prirodi
i karakteru podobna, odnosno dovoljna da dovede do zakonom predvidene posljedice na

17 Roberts, K. (2005). Women’s Experience of Violence During Stalking by Former Romantic
Partners. Violence Against Women, 11, 91.
18 Stojanovi¢, Z. (2017). 1-10.
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bilo koji drugi nacin. Zakonodavac se pravilno opredijelio da ovo kriviéno djelo bude po-
sljedi¢no, a ne djelatnosno jer bi u suprotnom prosirio i onako $iroku kriminalnu zonu
koju uslovljavaju radnje njegovog izvrSenja. Time bi pruzio Siru zastitu Zrtvi ali bi doveo
u znatno nepovoljniji poloZaj potencijalnog ucinioca. Ovo krivicno djelo je odredeno kao
krivi¢no djelo povrede jer se zahtijeva da je doslo do ozbiljnih promjena zivotnih navika
pasivnog subjekta i psihickih posljedica (tjeskobe i straha) za vlastitu ili sigurnost bliskih
lica. Izazivanje tjeskobe i straha za vlastitu ili sigurnost bliskog lica je dosta neodredeno i
pribliZzava ovo kriviéno djelo deliktima ugroZzavanja, $to oc¢igledno nije bio cilj zakonodav-
ca. Zahtijeva se kod svih oblika radnje izvr$enja da je ona objektivno podobna da ugrozi
psihicku stabilnost i spokojstvo pasivnog subjekta.

2.3. Subjektivni element

Krivi¢no djelo proganjanja moze se izvrsiti samo sa umisljajem, koji mora da obuhva-
ti sve bitne elemente. Kada su u pitanju radnje ,na drugi nac¢in® izvrsilac mora biti svjestan
da te radnje preduzima na nacin koji izaziva promjene zivotnih navika, tjeskobu, ili strah
zavlastitu ili sigurnost bliskog lica prema kome te radnje preduzima i da to hoce. Sto se ti¢e
vrste umisljaja smatramo da treba uzeti kako je neophodno da postoji direktni umisljaj. To
proizilazi iz same prirode preduzete radnje koja se preduzima uporno i kroz duze vrijeme,
zele¢i da prouzrokuje navedene promjene u Zivoti pasivnog subjekta. Zakonodavac je u
zakonski opis unio da se radnja preduzima uporno i duze vrijeme, pa je tim pojmom obu-
hvatio osim subjektivnih i objektivne elemente. Ovo rjeSenje je inace potpuno preuzeto iz
Hrvatskog kriviénog zakona, dok Slovenaci zakon sadrzi i odrednicu ponavljanja.

2.4. Kvalifikovani oblik djela

Tezi oblik djela za koji je propisana stroza kazna zatvora postoji ako je uéinilac radnju
izvr$enja preduzeo prema odredenom licu (gdje je svojstvo pasivnog subjekta kvalifikator-
na okolnost) — odnosno prema: a) sadasnjem ili bivSéem bra¢nom ili vanbra¢nom partneru,
b) licu sa kojim je bio u intimnoj vezi i ¢) djetetu. Odredujuéi svojstvo pasivnog subjekta
kao kvalifikatornu okolnost zakonodavac osnovano polazi od odredenih porodi¢nih i emo-
tivnih veza jer ta lica su Cesto najranjivija i na meti izvrsilaca krivicnog djela proganjanja.
Ostaje nejasno zasto se zakonodavac nije opredijelio da kao kvalifikatornu okolnost pro-
piSe i tezu posljedicu koja Cesto prati ovo krivi¢no djelo. Tako njemacki krivi¢ni zakon, po
znacaju i ozbiljnosti, razlikuje dva slucaja: kada ucinilac izazove opasnost od nastupanja
smrti ili ozbiljne povrede Zrtve, njenog srodnika ili drugog bliskog lica, odnosno kada je
njegovom radnjom prouzrokovana smrt zrtve, njenog srodnika ili drugog bliskog lica (¢lan
238 stav 21 3).9

3. PROGANJANJE U SAJBER PROSTORU

Ubrzani tehnoloski razvoj uslovio je da se razvije jedan novi, od fizickog i realnog,
drugaciji prostor vrsenja krivicnih djela. Ovaj prostor nije opipljiv i prostim okom vidljiv
ali su moguénosti koje pruza za svaki vid komunikacije i razmjene podataka neogranice-
ne. U savremenom globalnom svijetu tesko je zamisliti Zivot bez kompjutera, ,pametnih®
smart telefona i interneta. Svakodnevnim $irenjem informacionih mreza kori$éenje inter-
neta postaje dostupno skoro svakom covjeku, $to ujedno predstavlja i izazov ali i svojevr-

1 Miladinovi¢-Stefanovi¢ (2016), 144-162.
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snu prijetnju za licnu bezbjednost i privatni Zivot. Prateca pojava stvaranja takve sredine
suinovi oblici kriminala, koji zbog naéina izvr$enja kriviénih djela i njihovih posljedica za-
htijevaju adekvatnu krivi¢nopravnu zastitu. Kori$¢enjem informaciono-komunikacionih
tehnologija uobicajena kriviéna djela dobijaju nove oblike i nacine izvrSenja. To se odnosi
i na krivi¢no djelo proganjanja koje se sve ¢esce vrsi u sajber prostoru koji zbog distance,
zasticenosti, prikrivenosti i tezine otkrivanja pogoduje njegovim uciniocima.

3.1. Pojam sajber prostora i normativno uredenje

Pod sajber (eng. Cyber) prostorom, podrazumijeva se ,vrsta zajednice” sacinjena od
mreze racunara u kojoj se elementi klasi¢nog drustva nalaze u obliku bitova i bajtova od-
nosno, prostor koji kreiraju ra¢unarske mreze. Sajber prostor, dakle, predstavlja nemate-
rijalni, neograniceni interaktivni prostor kreiran od ra¢unarskih mreza. Sajber prostor je
vjestacka tvorevina nastala kao rezultat drustvenih potreba i tehnoloskih inovacija. Pruza
ogromne mogucnosti i u informacionom drustvu predstavlja dominantni medij komuni-
kacije. To je prostor razli¢itih sadrzaja koji je postao integralni dio Zivota pojedinaca, po-
slovanja i funkcionisanja drzava.

Poseban segment sajber prostora jeste drustvena mreza, kao vrsta internetske usluge,
koji se najcesce javlja u obliku platforme, prozora ili web-stranice. To je internetski pro-
stor, koji sluzi za medusobno povezivanje korisnika. Danas postoje stotine ovakvih servisa,
a medu najpoznatijima su: Facebook, Twitter, Instagram i YouTube.* Drustvene mreze su
danas dominantan prostor u kome se ostvaruje elektronska komunikacija izmedu razlici-
tih korisnika sa medusobno bliskih ili udaljenih prostora. Internetski prostor je ¢ovje¢an-
stvu donio veliki napredak, unaprijedio razvoj nauke, olak$ao poslovanje, komunikaciju i
razmjenu podataka. Osim napretka on je donio i nove vidove veoma opasnog i tesko ra-
zumljivog kriminala, koji se, pored ostalog, nastoji sprijeciti i krivicnim zakonodavstvom.
Shvatajuéi znacaj internet kriminala medunarodne organizacije su pocele da razmatraju
mogucénost njegovog sprecavanja na globalnom nivou. U tom smislu donijeto je niz univer-
zalnih i regionalnih dokumenata koji nastoje da stvore podlogu za jedinstveno djelovanje
u sprecavanju djela koja narusavaju sigurnost kompjuterskih sistema i interneta. Jedan
od najznacajnijih je Konvencija o kiberneti¢ckom kriminalu (Budimpesta, 23.11.2001.)%,
koja od drzava potpisnica zahtijeva propisivanje kriviéne odgovornosti u vezi ,napada na
intelektualnu svojinu i odnosna prava“ (¢lan 10-13). Shodno toj Obavezi mnoge drzave,
uklju¢ujuéi i BiH, su propisale krivi¢na djela kompjuterskog kriminala. U kriviénom zako-
niku Republike Srpske ova krivi¢na djela su propisana u posebnoj glavi XXXII ,Krivi¢na
djela protiv bezbjednosti kompjuterskih podataka“. Ova krivi¢na djela su samo djelimi¢no
primjenjiva na krivicno djelo proganjanja i ne pruzaju dovoljnu zastitu u odredenim speci-
fiénim situacijama, a s druge strane ni opis tog krivi¢nog djela ne sadrzi odrednicu koja se
odnosi na radnje preduzete u sajber prostoru. Sve to ostavlja prostor za nau¢nu raspravu
i kreiranje stavova sudske prakse, o ¢emu ¢e biti rije¢i u narednim dijelovima teksta. Ure-
denje sajber prostora, a posebno prostora elektronske komunikacije i drustvenih mreza,
zahtijeva donosenje niz drugih propisa. Bosna i Hercegovina je donijela Zakon o komu-

20 Vuleti¢, V. D. (2017.). Upotreba sajber prostora u kontekstu hibridnog ratovanja. Vojno delo, 69,
Beograd: Ministarstvo odbrane Republike Srbije, Institut za strategijska istrazivanja, 308-325.

21 Preuzeto 20.4.2022, sa https://hr.wikipedia.org/wiki/Dru%C5%A1tvena_mre%C5%Bea.

22 Konvencija o kibernetickom kriminalu. Sluzbeni glasnik BiH, Medunarodni ugovori, br. 6/06.
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nikacijama kojim je, izmedu ostalog, osnovana Regulatorna agencija za komunikacije
BiH, kao tijelo koje prati, nadzire i sankcioni$e ovu oblast. Ovaj zakon se skoro uopste
ne bavi elektronskim komunikacijama, dok je veéina evropskih drzava donijela posebne
zakone kojima su uredile tu oblast. Elektronska komunikacija je novo izazovno podrudje
koje zahteva pravno regulisanje, pa svaka drzava zakonima i podzakonskim aktima reguli-
$e ponasanje na internetu u svojim nacionalnim granicama. Medutim, drzava se ne moze
ograniciti samo na drzavne granice jer su elektronski odnosi ili elektronska komunikacija
globalnog karaktera.2 Bosna i Hercegovina je prema Sporazumu o stabilizaciji i pridruzi-
vanju jo$ sredinom 2016. trebala imati usvojen zakon o elektronskim medijima ali tu oba-
vezu i uskladivanje do danas nije ispunila. Pomenuti zakon trebao bi rijesiti vise izuzetno
vaznih pitanja, kako u oblasti komunikacija, tako i u oblasti elektronskih medija. Samo da
ukaZemo na to da je hrvatski Zakon o elektroni¢kim medijima? rijesio vazno pitanje u pro-
cesu suzbijanja govora mrznje, tako $to je jasno definisan postupak, odgovornost i sankcije
za korisni¢ke komentare ispod ¢lanaka na internet portalima. Vlasnik medija, odnosno
izdava¢ ukoliko ne Zeli biti kaznjen duzan je registrovati korisnika/komentatora i jasno
naznaciti koje sankcije komentator moze snositi za govor mrznje. Sustina je da za govor
mrznje u komentarima odgovaraju njihovi stvarni autori, a ne mediji. Medjij je odgovoran
za registraciju korisnika, duzan je upozoriti komentatora na vidljivom mjestu o sankcija-
ma te jasno saradivati sa pravosudem u procesu suzbijanja govora mrznje. Sli¢ni zakoni su
donijeti u Srbiji i Crnoj Gori. S obizrom na drustvenu odgovornost, ali i preuzetu evropsku
tekovinu BiH ima imperativ dono$enja ovog zakona, kako bi se kona¢no uvela kontrolaiu
ovu oblast medijskog djelovanja, zastitila sloboda govora, a sprije¢io govor mrznje i proga-
nje koje se sve ¢eSée vrsi putem ovih medija. Nedostatak odgovarajuceg pravnog uredenja
cyber prostora direktno doprinosi rasprostranjenosti cyber proganjanja.

3.2. Proganjanje u virtuelnom svijetu

Proganjanje (uhodenje ili nametljivo ponasanje) u virtuelnom svijetu naziva se Cyber-
stalking (engl. cyber — elektronika i stalking — proganjanje) i predstavlja pojavu koja je
prijetnja za sve korisnike, bilo da su pojedinci, grupe ili organizacije. Ono podrazumijeva
kradu identiteta i sli¢nih informacija, nadziranje i pracenje, vrebanje maloljetnika za sek-
sualno iskori$¢avanje, javno optuzivanje, klevetanje, sadrzaj kojim se prijeti i uznemirava
neko lice, Cesto da se unizi, postidi kako bi se ostvario li¢ni interes ili da se kod njega
izazove strah i nesigurnost za svoju ili bezbjednost bliskih lica ili da mu se nanese mate-
rijalna Steta. Proganjanje na internetu odnosi se na upotrebu elektronske komunikacije
za proganjanje drugog lica ponavljaju¢om, uznemiruju¢om i prijete¢om komunikacijom.
Ono ukljucuje prikriveno pracenje i slijedenje u svrhu uznemiravanja i viSe prijetnji od
samog uznemiravanja. Kod pasivnog se subjekta javlja uvjerenje kako ¢e proganjanje na
internetu prerasti u fizicko zbog Cega se javlja strah za sopstvenu ili sigurnost bliskih lica,
jer se prijetnje odnose na povredivanje, zastrasivanje i neprijatne komentare.* Posljedice
mogu biti veoma teske kao $to su gubitak sigurnosti, samopouzdanja, posla, emotivnog

2 Zakon o komunikacijama. Sluzbeni glasnik BiH, br. 31/03, 75/06, 32/10 1 98/12.

2* Dimitrijevi¢, P. (2011). Pravna regulativa elektronske komunikacije i pravo na privatnost.
Zbornik radova. Pravni fakultet Univerziteta u Istoénom Sarajevu, 199-211.

Zakon o elektroni¢kim medijima. Narodne novine, br. 111/21.

Velki, T., Soli¢, K. (2019). Izazovi digitalnog svijeta. Osijek: Fakultet za odgojne i obrazovne
znanosti Sveucilista Josipa Jurja Strossmayera u Osijeku, 110.
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partnera, promjene radnih i drustvanih navika i odnosa. Nasilje, shvac¢eno u naj$irem smi-
slu, po¢injeno upotrebom interneta svakako je u porastu posebno s obzirom na ¢injenicu
da internet ima znac¢ajnu ulogu u nasem svakodnevnom zivotu.

Vec smo rekli da krivi¢na djela protiv bezbjednosti kompjuterskih podataka ne pru-
7aju zastitu od krivicnog djela proganjanja putem drustvenih mreza. Proganjanje putem
drustvenih mreZa je nesto $to nije vidljivo, opipljivo, materijalno je tesko odredivo i zbog
toga se javljaju dileme da li i kako je moguée upodobiti radnje koje se preduzmu u virtu-
alnom svijetu sa radnjama koje zakon propisuje i koje veéina posmatra u realnoj fizi¢koj
sredini. Ukoliko razumijemo virtuelni svijet i sajber sredinu to je i te kako moguce jer se
danas veci dio proganjanja upravo i deSava u toj sredini, daleko od o¢iju i izvan fizicke
stvarnosti. Ovdje se radnje preduzimaju u sajber prostoru, a posledice u vidu fizickog i
psihi¢kog narusavanja integriteta nastaju u radnom, tradicionalnom fizickom i opipljivom
prostoru i na ljudskom biéu ili njegovim materijalnim dobrima. Radi toga ova vrsta pojave
zahtijeva adekvatno pravno, prvenstveno krivicnopravno, regulisanje jer od toga direktno
zavisi njena ucestalost i rasprostranjenost.

Cyberstalking se javlja u tri oblika kao: 1. internet proganjanje koje se ostvaruje pu-
tem drustvenih mreza, stranica, foruma i sli¢no, 2. kompjutersko proganjanje preko neo-
vlaséene kontrole kompjutera pasivnog subjekta i 3. proganjanje putem imeila preko ne-
posredne komunikacije putem poruka.

Za internet proganjanje izvrsilac krivicnog djela najéesce koristi legalno i neoprezno
objavljene licne podatke oStecenog, poput brojeva telefona, imeil adrese i sli¢no. Proga-
njanje zapoceto na internetu ima tendenciju da se preseli u fizicki prostor, sa ozbiljnim
posljedicama poput silovanja i ubistva.

Kompjutersko proganjanje moze da zapocne od trenutka kada se kompjuter ostece-
nog konektuje na internet jer progonitelj od tada moze da direktno komunicira sa ostece-
nim. Jedina moguénost odbrane je potpuno diskonektovanje jer se radi o situaciji kao kod
dizanja i spustanja telefonske slusalice. Proganjani na taj nacin pokazuje i da odbija svaki
kontakt i da ne Zeli uspostavljuanje veze sa progoniteljem.

Proganjanje putem imeila se ostvaruje slanjem veceg broja imeilova razlicitog sadrza-
ja na mejl osteéenog do koga je izvrSilac dosao slucajno ili mu ga je osteceni dao. Odbijanje
direktnog odgovora ili samo stavljanje do znanja da se ne Zeli kontakt, blokiranje kontak-
ta i dolaznih mejlova, prijavljivanje administratoru drustvene mreZe, ostvaruje elemente
upornosti i duzevremenosti koju nas zakonodavac zahtijeva za postojanje krivicnog djela.

Ovdje je za utvrdivanje postojanja duzeg vremena i upornosti potrebno cijeniti na koji
nacin o$teceni reaguje na napade koji se prema njemu preduzimaju. OSteéeni se moze bra-
niti od ovih napada: 1. ignorisanjem, 2. opomenom, 3. blokiranjem, 4. prijavom admini-
stratoru i 5. prijavom organima gonjenja.?” Prvi, i najéesci, odgovor na napad je ignorisanje
napadaca $to moze da dovede do odustajanja od napada. Napadac zeli da pasivni subjekt
uvuce u komunikaciju, ¢ime otvara prostor za manipulaciju, pritiske, ucjene, vrijedanja
i sliéno. Drugi nacin je pismeno opominjanje napadaca da prekine sa komunikacijom ili
¢e u protivnom snositi posljedice u vidu krivi¢nog gonjenja, a zatim prekidanje svake ko-
munikacije sa napadacem. Treci odgovor je blokiranje putem opcije koja je dostupna na
skoro svim drustvenim mrezama i portalima i imeil platformama. Ovim se napadacu ja-

27 Cyberstalking kao tendencija prelaska sa interneta na fizicko nasilje. Preuzeto 20.4.2022, sa
http://globalanalitika.com/cyberstalking-kao-tendencija-prelaska-sa-interneta-na-fizicko-
nasilje/.
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sno stavlja do znanja da se sa njim ne Zeli upustati u bilo koji vid komunikacije. Cetvrti
odgovor na napad je prijava administratoru sa zahtjevom da se ukolni odredeni sadrzaj
koji napadac upucuje pasivnom subjektu (uvredljivi i prijeteéi sadrzaji). Medutim prijava
administratoru moze da bude i nacin izvr$enja radnje od strane napadaca. Napadac ¢esto
sasvim primjerene i korektne objave i komunikaciju Zrtve prijavljuje administratoru kao
neprimjerenu, seksisticku, sa mrznjom, rasnu i sli¢no, sa ciljem da onemoguci komunika-
ciju i vidljivost odgovarajuéih objava koje zrtva postavlja na svom profilu u sli¢no. Na taj
nacin smanjuje vidljivost i pristupac¢nost zrtvinih objava, smanjuje broj pratilaca profila
(npr. na instagramu), $to izaziva psihicke traume, borbu da se to stanje prevazide, strah
od nepoznatog i strah da virtuelno ne prijede u fizi¢ko nasilje. Ovo moze da ima i veli-
ke ekonomske posljedice, pogotovo ukoliko pasivni subjekat ima postavljen profil putem
koga ostvaruje odredenu poslovnu djelatnost i finansijsku dobit. Peti odgovor je prijava
organima gonjenja koji, po pravilu slijedi kada zrtva iscrpi sve prethodne nacine odbrane i
zastite svog inegriteta. Upravo zbog toga je najtrebnije zakonsko uredenje ove materije jer
organima gonjenja je neophodan odgovarajuci zakonodavni okvir da bi mogli efikasno da
otkrivaju ucinioca koji mreZi pristupa preko laznog ideniteta, putem servera koji se nalaze
u inostranstvu, a Sto nije moguce bez medunarodne kriviénopravne pomodi.

U novije vrijeme krivi¢no pravo nastoji da razvije odgovarajuce odgovore na virtuel-
ne modalitete specifi¢nim opisima kriviénih djela i predvidanjem odgovarajuceg sistema
krivi¢nopravnih sankcija. Radi toga medu mjerama bezbjednosti postoji i zabrana pristu-
pa internetu koju sud moze izreéi uciniocu, a koja se sastoji u potpunoj zabrani pristupa
internetskim sadrzajima i onemoguéavanju izrazavanja sopstvenih shvatanja i pogleda u
virtualnom svijetu na odredeno vrijeme. Mjerom se nastoji specijalno preventivno djelo-
vati na u¢iniooca kako ne bi ponovno pocinio krivi¢no djelo, odnosno nastoji se sprjecavati
recidivizam.?® Ovakvu mjeru sigurnosnu mjeru zabrane pristupa internetu sadrzi hrvatsko
kriviéno zakonodavstvo. Sud mora obavijestiti regulatorno tijelo nadlezno za elektronske
komunikacije koje e osigurati njezino provodenje.

Kriviéni zakonik Republike Srpske sadrzi Sirok spektar manje ili viSe sprovodivih
mjera bezbjednosti ali ne i mjeru bezbjednosti koja bi u¢iniocu krivi¢nog djela putem in-
terneta ili drustvenih mreza zabranjivala pristupa internetu. Ovo jeste ozbiljan nedostatak
sistema krivi¢nih sankcija koji je potrebno u sto skorije vrijeme otkloniti. Medutim, kao $to
smo rekli BiH nije donijela zakon o elektronskim komunikacijama kojim bi bilo odredeno
i tijelo koje bi ovakvu mjeru bezhjednosti izvrsavalo. Zato je potrebna brza zakonodavna
djelatnost na ovom polju jer se u oblasti krivicnog i prate¢eg zakonodavstva ozbiljno kasni
za stvarnim stanjem u sajber prostoru i internet komunikacijama, pa tako i u potpunom
inkriminisanju i sankcionisanju krivi¢nog djela proganjanja.

4. ZAKLJUCAK

Proganjanje kao krivi¢no djelo relativno se skoro pojavilo u naSem kriviénom zakono-
davstvu. Ono jo$ uvijek nije dovoljni razmatrano u nauci kriviénog prava, a sudska prak-
sa nastoji da odredene zakonske nedorecenosti i praznine objasni i dopuni zauzimanjem
odgovarajutih stavova. Kada je u pitanju ovo krivi¢no djelo mozZe se i u uporednom pravu
primijetiti ziva aktivnost, kako na normativnom, tako i na prakti¢nom polju. Tradicional-

2 Herceg Paksi¢, B. (2019.). Virtualna komunikacija i izazovi kaznenog prava novog doba. In:
Velki, T., Soli¢, K. (eds.) Izazovi digitalnog svijeta. Osijek: Fakultet za odgojne i obrazovne
znanosti Sveucilista Josipa Jurja Strossmayera u Osijeku, 167.
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no shvatanje da se zastita obezbjeduje i kroz krivi¢no djelo ugrozavanje sigurnosti postalo
je prvazideno pred uvjerljivim argumentima koje iznosi nauka i pokazuje praksa. Potrebu
ove posebne inkriminacije viSe niko ozbiljnim argumentima i ne moze da ospori. Radi se
samo o tome da je neophodno postoje¢a zakonska rjesenja dopuniti i prosiriti na takav
nacin da jasno odrede sve neophodne elemente bica krivicnog djela. Ovdje, prije svega
mislimo, na trajanje i ponavljanje radnje ali i na dopunjavanje kvalifikovanim oblikom
krivi¢nog djela prema posljedici koju je proizvelo. Posebno se mora u opisu djela unijeti i
radnja izvrSenja putem interneta i drustvenih mreza jer se proganjanje danas sa realnog
fizickog prostora seli u sajber prostor. S druge strane ono iz sajber prostora proizvodi di-
rektnu posljedicu u realnoj fizickoj sredini i na fizickom licu, pasivnom subjektu ili njego-
vom drugom dobru. Sve to trazi stalnu aktivnost zakonodavca, posebno u oblasti prateéeg
nekrivi¢nog zakonodavstva od koga zavisi primjena krivicne norme i odredene sankcije,
kao S$to su mjere bezbjednosti. Osim toga, ako imamo u vidu slozenost ove materije, sve
to zahtijeva stalno usavr$avanje organa otkrivanja i gonjenja i angazovanje dodatnih ma-
terijalnih sredstava i ljudskih resursa. Krivi¢no zakonodavstvo Republike Srpske uéinilo
je dobre pocetne korake na ovom polju, $to se mora cijeniti, ali je neophodno dalje dopu-
njavanje i poboljSavanje opisa krivicnog djela proganjanja ali i krivi¢nih djela protiv be-
zbjednosti kompjuterskih podataka koja su u tijesnoj vezi sa ovim krivicnim djelom kada
se ono izvrsava putem interneta i drustvenih mreza. Takode neophodno je da se propisu
i odgovarajuce mjere bezbjednosti poznate u uporednom krivicnom zakonodavstvu i da
se elektronske komunikacije urede zakonom, kao $to to zahtijevaju i obaveze koje je BiH
preuzela u postupku pristupanja Evropskoj uniji.
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Criminal Offense Persecution in Physical and Cyber Space

Summary: The criminal offense of persecution was introduced into our criminal legislation by
the Criminal Code of the Republika Srpska from 2017. This is a new criminal offense whose
legal regulation, due to its nature, is very difficult to solve in an appropriate way. Therefore, in
practical application, there are a number of doubts related to the act of execution, its intensity
and duration, consequence and causal relationship. In addition, case law, as well as theory, are
still in the sphere of physical and real space when they observe this act and its distinction from
other crimes of a similar nature. However, there is a new, so far less known, and freely speaking
dominant space in which the work is performed, and that is cyberspace or environment. The
legal regulation of activities in this area in Bosnia and Herzegovina is very late, which creates
great difficulties in the application of the incrimination of persecution committed in the virtual
world. This is exactly what the author is talking about, but not limited to that segment. The goal
is to dissect the essential elements of this crime, place the crime in physical and cyberspace and
point out the existing and necessary legislative regulations in criminal law and in a broader sense
of the word that are related to that legislation.

Keywords: persecution, enforcement action, cyberspace, legislation.
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Abstract: This article focuses on the qualifying characteristics
of a common law marriage, as an informal community of a man
and a woman, which has to fulfill certain prescribed conditions
in order to produce certain legal actions. Therefore, we start
from the hypothesis that the qualifying characteristics of com-
mon law marriage can be determined on the basis of the legal
definition of common law marriage, which is conditioned by
social, historical and legal perceptions of common law mar-
riage. The aim of this article is to determine the qualifying
characteristics of common law marriage in a comparative legal
context, their critical analysis and determination of qualify-
ing characteristics and definition of common law marriage in
positive law and the future Family Law in Republika Srpska. This
gives importance and relevance to this paper. The comparative
legal context includes both the countries of the former SFRY
and some European countries.
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tance.

1. INTRODUCTION

Common law marriages as certain communities of life are
recognized today, not only as precursors of marriage, but also
as special institutions that law has begun to respect. Although
it seems that this is primarily a family law institute, this topic
is important not only for family law, but also for social welfare,
inheritance and other rights and areas of life.

Qualifying characteristics of common law marriage repre-
sent the basic elements for its normative and actual existence.
These characteristics qualify community of life between two
people as common law marriage. The constitutive elements of
the common law marriage are those which will be discussed in
this article, starting from theoretical determinations, through
legislative regulation to case law and certain scientific propos-
als. These elements differ depending on the sociohistorical
context and understanding of the common law marriage. The
legal or normative understanding of common law marriage is
closely related to that. Based on the comparative legal analy-
sis, in order to adopt the best definition of this union in posi-
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tive law it is necessary to determine the key qualifying characteristics of the common law
marriage. This becomes especially important having in mind that according to the latest
information from the Ministry of Justice of the Republika Srpska, they are working on the
adoption of a new Family Law, so we can consider the best definition of common law mar-
riage. This gives importance and relevance to this paper, where the possible elements of
common law marriage are exclusively analyzed.

Having all the above in mind, this paper starts from the hypothesis that the qualify-
ing characteristics of common law marriage can be determined on the basis of the legal
definition of common law marriage which is conditioned by social, historical and legal
perceptions of common law marriage. The aim of this article is to determine the qualify-
ing characteristics of common law marriage in a comparative legal context, their analysis,
and to determine the qualifying characteristics and definition of common law marriage
in positive law and the future Family Law of the Republika Srpska. The comparative legal
context includes both the countries of the former SFRY and some European countries. All
of the above will be achieved by applying scientific and research methods. The presen-
tation plan includes review of formal sources of law on the qualifying characteristics of
common law marriage, analysis of legal literature on these characteristics with historical
and comparative legal aspect, determination of qualifying characteristics of common law
marriage in case law, consideration of proving common law marriage as a qualifying fea-
ture and analysis of these features of common law marriage in the Draft Family Law of the
Republika Srpska, 2022.

2, FORMAL SOURCES OF LAW ON THE QUALIFYING
CHARACTERISTICS OF THE COMMON LAW MARRIAGE

Determining the sources of law according to which the qualifying characteristics of
common law marriage can be identified should start from the constitution as the chief
legal act. After that, it is useful to look at the legal matter, primarily the countries of the
former SFRY. The Constitution of the Republika Srpska contains more general norms and
does not precisely regulate this matter. The Constitution of the Republika Srpska does not
mention or regulate common law marriage or its effects. Only two provisions can be sig-
nificant: equalization of children born out of wedlock and in marriage, and leaving the law
to regulate marital and family relations (Article 36). Therefore, the Constitution of the Re-
publika Srpska does not contain explicit provisions, even if they refer to common law mar-
riage. This is an example of an approach to common law mariage in constitutional matters.

A different approach leaves the law to regulate the common law marriage, or its defi-
nition and qualifying characteristics, and the legal effects of the common law marriage as
well. The Constitution of the Republic of North Macedonia leaves to the law the regulation
not only of legal relations in marriage and family as the Constitution of the Republika Srp-
ska does, but also of common law marriage (Article 40).

The third approach is reflected in the Constitution of the Republic of Serbia, where
the constitution determines the equalizing effect of common law marriage and marital
union. It contains a reference provision to the legal regulation of the effects of the common
law marriage, but also an explicit provision that the common law marriage is equal to the
marital one, in accordance with the law (Article 65).

Last approach hypothetically singles out the constitutional regulation of common law
marriage or adopting a definition that contains the qualifying elements of the common law
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marriage. This would be possible during social change pereption on common law mar-
riage, even when the concept of common law marriage is changed through a referendum
vote of citizens.

The Family Law of the Republika Srpska® defines common law marriage as a com-
munity of a woman and a man which is not legally regulated in the manner prescribed by
this law, and is equal to the marital union in terms of the right to mutual support and other
property relations, under the conditions and manner prescribed by this law (Art. 12). This
provision contains an editorial mistake, the plural - “men”. Slobodan Panov’s observation
about the clumsy formulation of the common law marriage in the law of the Republika
Srpska is interesting. Common law marriage is defined as a community of a woman and
a man that is not legally regulated in the manner prescribed by law. Panov believes that
the common law marriage is legally regulated in the manner prescribed by law, and it only
lacks the form provided for marriage. 2

According to the Family Law of the Federation of Bosnia and Herzegovina?, it is em-
phasized that common law marriage is defined in terms of the Family Law, or for the pur-
poses of this law, and is more detailed in terms of qualifying characteristics. It is defined
as a union of a woman and a man who are not married or in common law marriage with
another person, which lasts at least three years or less if partners have a common child
(Art.3).

As in the Family Law of the FBiH the same definition is contained in the Family Law
of the Brcko District of BiH (Art. 5)#as well. This law adds a provision on equalization with
the marital union in terms of the right to mutual support and other property relations,
under the conditions and in the manner prescribed by this law, like in the Family Law of
the Republika Srpska. These laws in BiH do not name persons entering into a common law
marriage (eg common law spouses or partners).

On the other hand, the Family Law of the Republic of Serbia appoints persons who
enter into a common law marriage (common law partners), and defines a common law
marriage as a more permanent union of a woman and a man, between whom there are no
impediments to marriage (Article 4). It regulates the actions of the common law marriage,
through a more general formulation, by saying that common law partners have the rights
and obligations of a spouse under the conditions determined by this law.

Family Act in the Republic of Croatia® understands common law marriage as a co-
habitation (which is the same as the cohabitation in other laws) of an unmarried woman
and an unmarried man (which highlights the impediments to marriage that common law
partners may not be married) that lasts at least a year, and shorter if partners have a com-
mon child or if the relationship has been succeeded by marriage (the latter is a very inter-
esting alternative condition related to the permanence of the common law marriage as a
qualifying feature). This law regulates in more detail the effects of the extramarital union
and discrimination in relation to the marital one.

Official Gazette of Republika Srpska, no. 54/2002, 41/2008 and 63/2014.
Panov, S. (2016). Porodicno pravo. Belgrade: Faculty of Law in Belgrade, 149.
Official Gazette of the Federation of BiH, no. 35/2005, 41/2005 and 31/2014.
Official Gazette of the Brcko District of BiH, no. 23/2007.

Official Gazette of the Republic of Serbia, no. 18/2005 and 6/2015.
Narodne novine, br. 103/15 1 98/19. Official Gazette, no. 103/15 and 98/19.
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In Montenegro, the Family Law’ systematically, in several provisions, reveals certain
qualifying characteristics of the common law marriage, saying when it will be equal with
the marital one. Based on that, it is concluded that it is a living community of a man and a
woman lasting at least three years or less if patners have a common child or if, as in Croa-
tian law, the relationship has been succeeded by marriage, provided that at the time of
establishment there were no impediments to concluding a valid marriage (Art. 12).

The Law on Marriage and Family Relations in Slovenia® understands common law
marriage as a more permanent living community of a woman and a man who have not con-
cluded marriage provided there is no reason by which marriage between them would be
invalid (Art.12). In the first part of the provision the Family Law of the Republic of North
Macedonia? similarly defines common law marriage as a living community of a man and a
woman which is not established in accordance with the provisions of this law, but adds in
the definition that it must last at least a year (Art. 13). This is also the shortest period, in
terms of the duration of the common law marrigae, known to the regulations in the terri-
tory of the former SFRY. Unlike such solutions, the family legislation of the Republika Srp-
ska in some legal institutes (support, property relations of spouses) speaks more precisely
about the duration of common law marriage, but this is not equal for all cases because the
permanence of common law marriage is not included as a qualifying feature in the defini-
tion of common law marriage, where it belongs.

In addition, there are other regulations that mention common law marriage.

Art. 201 of the Law on Obligations Act (LOA) *° uses the term common law partners
and in the part about compensation for non-pecuniary damage talks about common law
partners with more permanent living community. The term “common law marriage” is
also used in Art. 381 LOA in part of obsolescence claims. The only qualifying circumstance
that can be learned from the LOA is that it is a more permanent living community.

The Criminal Code of the Republika Srpska' contains certain criminal offenses of il-
legally entering into a common law marriage (eg with a child under the age of 16), which
refers to a lower age threshold for establishing common law marriage. Art. 295 of the
Criminal Code mentions permanent common law marriage, and uses term common law
partner. Terms in different regulations should be standardized, so that one does not use
a common law partner, the other a spouse, and the third a partner. > Also, the definition
of common law marriage from the Family Law should be the basis for understanding the
common law marriage in regulating various legal consequences in various regulations.

7 Official Gazette of the Republic of Montenegro, no. 1/2007 and the Official Gazette of
Montenegro, no. 53/2016 and 76/2020.

8 Zakon o zakonski zvezi in druzinskih razmerjih. Uradni list RS, $t. 69/04 — uradno precis¢eno besedilo,
101/07 — odl. US, 90/11 —odl. US, 84/12 — odl. US, 82/15 — odl. US, 15/17 — DZ in 30/18 — ZSVI.

° Family Law. Official Gazette of RM, no. 80/1992, 9/1996, 38/2004, 33/2006, 84/2008, 67/10,
156/10, 39/12, 44/12, 38/14, 115/14, 104/15 1 150/15. For more details: Trajkovski, D., Slaninka
Dineva, M. (2005). Semejno pravo. Skopje: Svetlost grafika.

10" Official Gazette of SFRY, no. 29/1978, 39/1985, 45/1989 - decision of the CCY (Constitutional
Court of Yugoslavia) and 57/1989 and the Official Gazette of the Republika Srpska, no. 17/1993,
3/1996, 39/2003 and 74/2004.

" Official Gazette of Republika Srpska, no. 64/2017, 15/2021 and 89/2021.

For more details see the law of Serbia: Panov, S. (2016). Porodicno pravo. Beograd: Pravni

fakultet u Beogradu, 155-156.
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3. LEGAL LITERATURE ON THE QUALIFYING CHARACTERISTICS OF
THE COMMON LAW MARRIAGE WITH A BRIEF HISTORICAL AND
COMPARATIVE OVERVIEW

A common law marriage (lat. concubinatus, engl. non-marital cohabitation ) is an
informal living community of a man and a woman, which must meet certain prescribed
conditions in order to produce certain legal actions. ** The terms concubinage, liberal
community and marriage of conscience are also used. ** In the literature, common law
marriages were classified in different ways: according to partners’ age (common law mar-
riage between adults, between minors and between adults and minors); with regard to
the civil component (when one partner is not married, when both are married and when
one is married to a third party and the other is not); according to publicity characteristics
(anonymous and popular) and finally according to duration (fleeting, temporary and con-
cubinage).

Roman law knew concubinage, as a permanent union of a man and a woman who for
certain reasons were not husband and wife. Contrary to the canons and Christianity, which
forbade common law marriage and punished it, the French Civil Code (Napoleonic Code)
ignored it. Matija Vlastar’s Syntagm attached a certain importance to the permanent com-
munity of life in Serbian medieval law. ** Also, the Serbian Civil Code banned this com-
munity, and after the Second World War, only some effects of the common law marriage
in connection with social security were recognized. 7 During the Second World War, two
positive views on the common law marriage were known through the Instruction for keep-
ing civil registers in Croatia and the Decision on providing assistance to families whose
guardians were in captivity. ** Neither the Constitution of the Federal People’s Republic of
Yugoslavia nor the Basic Law on Marriage from 1946 mention common law marriage. So,
we cannot even talk about the qualifying features of the common law marriage in this pe-
riod, because there was no suitable ground for it at all. Property issues from the common
law marriage were resolved according to the general rules of civil law. In this regard, the
Supreme Court of Yugoslavia issued Instruction no. Su 42/54 dated 4 March 1954. Only
the adoption of republican and provincial regulations regulates some issues of common
law marriage.

Legal theory mentions the concept of common law marriage status and contract. The
first implies that the common law marriage is regulated by law and includes systems in
which the registration of the common law marriage is necessary (France, the Netherlands,
etc.) and those in which it is not necessary (our regulations), and the second implies that it
is left to common law spouses (partners) to regulate their relations (German law).

About research and literature related to common law marriage, see: Smock, P., Casper, L., Wyse,
J. (2008). Nonmarital Cohabitation: Current Knowledge and Future Directions for Research.
Research Report. Michigan: Population Studies Center, 2-31.
Janji¢-Komar, M., Kora¢ R., Ponjavi¢ Z. (1995). Porodicno pravo. Beograd: Nomos, 115.
15" Bosanac M. (1976). Vanbracna porodica. Zagreb: Prosvjeta, 45-52.
Draski¢ M. (2007). Porodicno pravo i prava djeteta. Belgrade: Faculty of Law in Belgrade and
the Official Gazette, 143.
17" Janji¢-Komar, Kora¢, Ponjavi¢ (1995), 117-118.
' For more see: Draski¢ (2007), 144.
¥ Kovacek-Stani¢, G. (2005). Porodicno pravo. Novi Sad: Faculty of Law in Novi Sad, 175. For
more seei.
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For example, in the Netherlands, the Registered Partnership Act from 1998 was en-
acted and incorporated into the Civil Code, which contains the conditions for the estab-
lishment of a registered partnership, the effects and termination of the partnership. On the
other hand, in German law, partners are free to conclude contracts according to the gen-
eral rules of civil law and to regulate actions and issues related to common law marriage. °

Regarding the definition of common law marriage, we conclude that the most com-
mon qualifying characteristics of common law marriage are: gender diversity, community
of life, length of its duration and the absence of impediments to marriage.

However, some authors mention other qualifying features. Some additionally em-
phasize the monogamy, stability and notoriety of the common law marriage as its essential
features. 2 The stability of common law marriage implies its longer duration, and notoriety
means that it looks like a marriage to the outside world. Pocuca states that the minimum
condition for the existence of common law marriage is the will of two people to live in a
community of life, and that will is expressed by living in the same space, eating together,
caring for children, etc.2* On the other hand, in the old French law for the existence of an
institution of possession d’état similar to marriage, three elements were required: using a
common surname, conduct as spouses and acting in public as spouses. 3

Gender diversity is a condition for marriage in our law. This is not the case in some
western countries, where not only marriage, but common law marriage between persons
of the same sex is allowed as well. 24 It is a variable condition depending on the social and
legal perceptions in the certain country. In the territory of the former SFRY, all family
legislations determine gender diversity, that a woman and a man can enter into common
law marriage. This is explained by the biological arguments of giving birth and raising chil-
dren.? On the other hand, criticism of this approach is based on the explanation that such
communities have other goals in addition to biological ones. 2® Some laws recognize com-
mon law marriages for same-sex couples (Dutch and French), and some require their reg-
istration (former states and Belgium). % Our attitude is that only with a significant change
in social consciousness, if and when it happens, should we redefine this concept, and, for
now, it is no time for that. An interesting example is Hungary, where the Constitutional
Court extended the definition of common law marriage to homosexual partners. 28

2 For comparative law see: Kovacek-Stani¢ (2005), 180-185.

21 Janji¢-Komar, Kora¢, Ponjavi¢ (1995), 116-117.

22 Pocuca, M. (2010). Porodicno pravo. Novi Sad: Faculty of Law for Commerce and Judiciary,

131, 132.

Planiol, M. (1932). Traité élémentaire de droit civil. Paris, 173, prema Mladenovi¢, M. (1993).

Porodicno pravo u SR Jugoslaviji. Beograd: Naucna knjiga, 171.

24 See more: Saez, M. (2011). Same-Sex Marriage, Same-Sex Cohabitation, and Same-Sex Families
around the World: Why ‘Same’ Is So Different. In: A. Janssen, M. E. Storme (eds.) European
Review of Private Law, 19 (5), 631-668; Cunningham, M. (2005). Gender in Cohabitation and
Marriage. In: C. L. Shehan (ed.) Journal of Family Issues, 26(8), 1037-1061.

% Ponjavi¢, Z. (2007). Porodicno pravo. Kragujevac: Faculty of Law in Kragujevac, 84.

2 Randelovié, D., Solaja, 1. (2019). Vanbra¢ne zajednice u propisima drzava bivie SFRJ. In: V.
DBuri¢, (ed.) Godisnjak Fakulteta pravnih nauka Apeiron, 9, 219.

27 Pocuca (2010), 131.

2 Luci¢, N., Dui¢, D., Muhvi¢, D. (2020). Izvanbra¢na zajednica: analiza medunarodnih i
europskih normi u svrhu stvaranja nacionalnih standarda. In: I. Peji¢ (ed..) Zbornik radova
Pravnog fakulteta u Nisu, 86, 21.

2
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Determining the content of the community of life should certainly start from the co-
habitation of common law spouses, with this community implying a set of emotional, cul-
tural, intellectual, economic and other contents between the partners. 2 According to the
opposite standpoint in theory, the community of life is not a constitutive element of the
common law marriage concept, but it is important to live together and run a joint house-
hold. 3 Common law partners do not have to be together all the time, if there are objective
reasons; their true will is important. 3

The permanence of common law marriage indicates its stability and separates it from
casual relationships. The Family Law of the Republika Srpska, in the definition of common
Iw marriage, does not determine its duration as a constitutive element of the term. But,
in some legal actions, it is stated that the duration of this community is necessary. When
supporting persons from common law marriage, Art. 248 of the Family Law of the Repub-
lika Srpska provides one of the conditions that common law marriage should last for three
years and longer, and Art. 284 uses the phrase “for a long time”. It can be concluded that
the permanence as a qualifying feature of common law marriage in the law of Republika
Srpska is not part of the general concept of common law marriage, but the family legisla-
tion through special provisions recognizes the permanence of common law marriage as a
necessary condition for realization of legal actions. This permanence is determined in two
ways: in the case of supporting common law partners by indicating the minimum period of
duration, and in the case of common property of common law partners by using the legal
standard that it lasted longer, which the court will assess in each case. Comparing this so-
lution with the family law of the Republic of Serbia, it is concluded that in the definition of
common law marriage (“permanent community of life”) the Serbian legislator used a gen-
eral phrase. The legislator’s intention was to put the emphasis on the intention of the com-
mon law partners for their union, and the court would in any case determine the length
of its duration as a necessary characteristic for the constitution of common law marriage.
Slovenian law speaks of a permanent community of life. However, the Slovenian solution
requires a longer period than it follows in the formulation of the Family Law of the Re-
public of Serbia. 3* The shortest period of comon law marriage is regulated in Macedonian
law (at least one year). On the other hand, there are laws that provide alternatives to the
duration of common law marriage as a qualifying characteristic. Here, we distinguish two
solutions: in FBiH common law marriage should last at least three years or less if partners
have a common child and in Croatian and Montenegrin law: at least three years or less if
partners have a common child or if the relationship has been succeeded by marriage, more
possible solutions). These solutions contribute more to legal certainty.

Absence of impediments to marriage - is the next qualifying characteritic. Common
law marriage in which all the conditions for marriage are met is called free common law
marriage. 3 This circumstance is not explicitly regulated in domestic law, but it should

# Panov (2016), 149.

Cveji¢-Janci¢, O. (2001). Porodicno pravo. Novi Sad: Publishing center at the University of Novi
Sad, Faculty of Law, 206; Jovi¢, O. (2006). Brak ili vanbracna zajednica - pravo izbora. Zbornik
sa savetovanja Novo porodicno zakonodavstvo, Kragujevac: Faculty of Law in Kragujevac, The
Ministry of Labour, Employment, Vetern and Social Policy and Faculty of Law in Belgrade, 191.
31 Jovié (2006), 192.

32 Panov (2016), 150.

3 Mladenovi¢ (1993), 170.
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not be ignored that it can be reached by interpretation. It is similar in Macedonian law.
Two more approaches can be singled out in the former SFRY: listing specific impediments
to marriage that come into consideration (FBIH — absence of marriage or common law
marriage; Croatia — absence of marriage)) or stating the necessity of absence of (all) im-
pediments to marriage (Serbia, Montenegro, Slovenia) . Although the term “impediment
to marriage” is not the happiest solution in common law marriage, such obstacles should
be interpreted in the context of obstacles to the establishment of common law marriage,
borrowed from marriage law.

The preliminary draft of the Civil Law of Serbia specifies and cites some obstacles for
common law marriage, such as consanguinity, marriage or common law marriage with
another person (Art. 2119). The question arises, is the common law marriage an obstacle
to the establishment of a new common law marriage? We agree with the attitude that the
first established common law marriage produces (family) legal actions, and other common
law marriages only civil legal actions. % Legal protection, in case of common law marriage
regardless the impediments to marriage, is established with the aim of preventing obvious
abuses or violations of known biological laws. 3¢ Therefore, some impediments to marriage
in common law marriage will not be important, such as lack of will. 37

4. QUALIFYING CHARACTERISTICS OF THE COMMON LAW
MARRIAGE RECOGNIZED IN CASE LAW

When analyzing the characteristic features of common law marriage, it is important
to find out the legal perceptions of the courts. In one decision, the court determined that
the common law marriage is a factual relationship to which the Family Law binds certain
rights. 38

In another case, a Croatian court states that a common law marriage implies an un-
married woman and an unmarried man, a community that has lasted a certain time and a
community that included not only living together but also establishing an economic com-
munity in which the partners jointly decide on their mutual funds. 3 This court clarifies
that it must be a community whose content corresponds to the marriage, and that it means
not only living together but also establishing an economic community in which partners
jointly decide on their mutual fund; it also implies the establishment of a high degree of
interrelation, mutual care and assistance.

»The existence or non-existence of common law marriage is estimated according to
all the circumstances of the relationship of common law marriage, where it is not neces-

The Croatian legislator speaks of an unmarried woman and an unmarried man, which means that
if one or both spouses are married, there will be no common law marriage, and that the existence
of common law marriage is not an obstacle. Alin¢i¢, M., Hrabar, D., Jakovac-Lozi¢, D., Kora¢,
A. (2006). Obiteljsko pravo. Zagreb: Narodne novine, 106.

3 Panov (2016), 151.

3¢ Bosanac (1976), 44.

37 Jovi¢ (2006), 193-194.

3 District Court in Banja Luka, 71 0 P 112763 11 Gz from 16.03.2012., available at: Medi¢, D.,
Taji¢, H. (2013). Porodicno pravo u praksi. Sarajevo: Privredna Stampa, kao i ostala navedena
sudska praksa.

3 County Court in Bjelovar, Gz —438/08-2, od 05.06.2008.
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sary for common law partners to live together in the same place all the time. # Respect-
ing the views of legal theory as well, our attitude is that we must start from the necessity
of cohabitation, with exceptions that are emphasized by case law if there are other circum-
stances that indicate common law marriage.

In another older case, it was emphasized that the will is what is necessary to com-
mon law partners to establish mutual relations that correspond to marriage relations
and to consciously and willingly perform the powers and duties prescribed for the married
spouses. #

In order to successfully establish a common law marriage the courts also recognize
the necessity of the absence of impediments to marriage. The Supreme Court of Slovenia
held that a permanent common law marriage between a man and a woman does not have
the same legal consequences as marriage if one of the partners is still married. +*

The courts also stated that common law marriage cannot be declared marital by a
court or some other legal authority, because this is not provided by any procedural or
substantive regulations.

It is evident that the courts recognize the qualifying features of the common law mar-
riage in a practical way, and that they, by normative and theoretically set qualifying ele-
ments of the common law marriage, more precisely and specifically determine the content.
Some of these circumstances or elements are clearly singled out in the legal literature and
coincide with the views of some legal theorists. Basically, they were following the norm,
but sometimes highlighting some specific elements such as the will of common law part-
ners to establish a community of life that will look like marriage.

5. PROVING COMMON LAW MARRIAGE AS A QUALIFYING
CHARACTERISTIC?

The question is whether the qualifying elements of common law marriage should in-
clude proving - provability of common law marriage. This may be justified from the legal
certainty perspective, but questionable from the perspective of practical feasibility given the
many circumstances of the case which are taken into account in determining the existence of
common law marriage. It can be claimed that proving as a special qualifying characteristic
is in the domain of civil procedural law and that it can only be talked about theoretically, but
that it should not be included as a qualifying element (definition) of common law marriage.
Moreover, the definition of common law marriage is substantive and it is contained in fam-
ily law. However, proving common law marriage is extremely important and sometimes the
realization of all possible rights of common law partners depends on it. On the other hand,
some foreign laws speak about the registration of common law marriages, which is most
closely related to the issue of provability of common law marriage. This was also theoreti-
cally discussed. What do our legal and judicial practice say about that?

Domestic judicial practice asks the question whether a lawsuit can be started to es-
tablish the existence of common law marriage (declaratory judgment)? This issue is regu-
lated by the Civil Procedure Law in the Republika Srpska. + A declaratory judgment is filed

4 Supreme Court of Croatia, Rev — 2086/85, od 05.12.1985.

4 District Court in Kragujevac, GZ - 1103/83 dated 1 November 1983.

42 Supreme Court of Slovenia, PZ - 1048/77 dated 8 February 1978.

# Supreme Court in Vojvodina, Gz - 392/81 of 16 July 1981.

“ Official Gazette of Republika Srpska, no. 58/2003, 85/2003, 74/2005, 63/2007, 49/2009 and

99



Dorde Rakovi¢
Qualifying Characteristics of Common Law Marriage

to establish the existence of a right or legal relationship; the truth or falsity of a document,
and the establishment of facts is allowed only when explicitly provided by law. The filing
of this judgment requires explicit legal authority or the existence of a legal interest. 45 Un-
like marriage, which is a legally regulated relationship, common law marriage is factual
relationship. 46

In one court case in Banja Luka, the plaintiff initiated a lawsuit to establish the exis-
tence of common law marriage. The first-instance court rejected the lawsuit as inadmis-
sible, considering that the common law marriage is a factual relationship - a fact that can-
not be determined by this lawsuit. Deciding on the appeal, the District Court in Banja Luka
supported the position of the first instance court, stating that the lawsuit was not allowed
due to the content of legal protection which is the subject of the lawsuit, and the plaintiff’s
legal interest in the specific case was not legally relevant. 47 Therefore, it is considered that
it is not allowed to initiate a declaratory judgment to establish the existence of common
law marriage, because it is a request of establishing the facts.

Croatian courts have similar opinion. The second-instance court, in contrast to the
first-instance court, has come to the conclusion that there is no legal interest in estab-
lishing the existence of common law marriage, which is justified by invoking the pension
rights or rights based on war disability that may arise in the future. The legal interest must
exist at the time the decision is made, so the lawsuit must be dismissed. 4

On the other hand, the existence of common law marriage is often proven in court
proceedings for exercising various property rights of common law spouses. Proving com-
mon law marriage in our country is quite difficult and longer in practice, most often after
the death of a common law partner. Various evidences are used. The most important are
written documents, witnesses, and the hearing of the parties. They are assessed as a whole
in the context of the particular case circumstances. The following things are important:
joint photos, common place of residence, bills, witness statements, postcards address,
packages and other postal items, number of members for utilities payments, joint celebra-
tions and other things. 4 Proving the existence of common law marriage does not mean
that it will automatically have legal effects, because it depends on special legal regulations.

Slovenian Marriage and Family Relations Act from the corpus of regulations of the
states of the former SFRY is the only that has “procedural” - legal provisions. In Art. 12,
para. 2 of this law stipulates that if the decision on the right or duty depends on the exis-
tence of common law mariage, this issue is decided in the procedure for determining this
right or duty, provided that the decision has legal effect only in the case of this issue.

The solution to the problem of proving the existence of common law marriage can be

61/2013.

For details Stankovi¢, G., Raci¢, R. (2010). Parni¢no procesno pravo. Banja Luka: Faculty of

Law, University of Banja Luka.

4 Tt should be also thought about Slobodan Panov’s scientific criticism of Art. 12. of the valid
Family Law of the Republika Srpska that common law marriage is not a legally regulated
community, and he considers that it is a legally regulated community in the manner prescribed
by law. Panov (2016), 149.

47 District Court in Banja Luka, 71 0 P 112763 11 Gz dated 16 March 2012;

4 County Court in Zagreb, GZ-1089/10 dated 9 March 2010.

# Slobodna Evropa. BiH — vanbra¢na zajednica. Retrieved April 15, 2022, from https://www.
slobodnaevropa.org/a/bih-vanbracna-zajednica/31474967.html

45
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the registration of common law marriage. Marriage is registered in the civil registry books.
However, the question is whether the freedom, as the essence of common law marriage, is
lost by introducing registration and then why not conclude a marriage. Certainly, the reg-
istration of common law marriage would contribute to legal certainty and easier exercise
of rights, as well as to the avoidance of litigation. Registration of common law marriage
according to special regulations is familiar to Dutch, German, Swiss, Norwegian, Belgian,
Danish, Finnish, and Swedish law, even without the obligation of special registration, etc.
5 Some authors even emphasize that it is necessary for the existence of common law mar-
riage to be known to third parties. * Registration of common law marriage would also
eliminate some practical dilemmas in proving.

6. ANALYSIS OF QUALIFYING CHARACTERISTICS OF COMMON LAW
MARRIAGE IN THE PRE-DRAFT FAMILY LAW OF THE REPUBLIKA
SRPSKA FROM 2022

As previously emphasized, the Ministry of Justice of Republika Srpska is working
on drafting the Family Law. Working Group for drafting the new Family Law has been
formed, consisting of representatives of line ministries, academia, the Bar Association
and Notary Chamber of Republika Srpska, the Association of Social Workers and NGOs.
This group, led by Darko Radi¢, Ph.D. professor at the Faculty of Law, University of Banja
Luka, created the Pre / Draft of the future Family Law of the Republic of Srpska, which
was determined by the Government of the Republic of Srpska and is expected to be sent
to the parliamentary procedure. According to him, common law marriage is defined as a
community of life of a woman and man (common law spouses) with no impediments to
marriage, which lasted at least two years or less if partners have got a common child. It
is further emphasized that the common law marriage is equal with the marital union in
terms of the right to mutual support, property - legal relations, under the conditions and
in the manner prescribed by this law.

This provision contains two paragraphs. The first paragraph provides a definition of
common law marriage that is universal and may be relevant to other branches of law such
as inheritance or social law. In fact, this definition contains the qualifying characteristics
of the common law marriage and how it might look in the future positive law of the Re-
publika Srpska. Of course, since this is a draft text of the Family Law and after it is sent,
during the parliamentary adoption procedure, changes to this definition are possible. This
is a framework that can be thought about and that needs to be scientifically and critically
analyzed for now. Therefore, the editorial error that common law marriage is a community
of life of a woman and men (plural) is understandable, so we believe that it should say
“a woman and a man”. The legislator decided to use the term “common law spouses” (in
theory, the term common law partners can also be found). This definition refers to qualify-
ing elements of common law marriage as: community of life, gender diversity, absence of
impediments to marriage and duration of common law marriage. These elements should
be achieved cumulatively. Only the permanence of common law marriage contains two
alternatives: that it lasted at least two years (principle of minimum duration) or that it
lasted less than two years, provided that a child was born (implying the child of these com-

50 Randelovié, Solaja (2019), 220-221. Vid. vise, kao i argumentaciju kod Kagéelan, B. (2012).
Registracija vanbracne zajednice. Pravni Zivot, 10, 85-103.
51 Janji¢-Komar, Koraé¢, Ponjavi¢ (1995), 117.
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mon law spouses). The legislator decided not to state specifically which impediments to
marriage are in question, so hypothetically all impediments to marriage that apply to the
marital union would come into consideration. Also, the use of the term impediments to
“marriage” is unusual, considering that this is common law marriage. Some comparative
law explicitly lists some of the impediments to marriage that come into consideration. For
now, it is not possible to know the motive why the period of at least two years was chosen.
Until now, the opinion on the duration of common law marriage of three years and longer
has prevailed in some comparative law, but in domestic case law as well; somewhere it is
about a more permanent common law marriage without specifying the minimum dura-
tion. Certainly, prescribing a minimum duration leads to greater legal certainty. Another
alternative condition in the qualifying characteristic - the duration of the common law
marriage is determined like, for example. in Croatian law.

The second paragraph contains a general provision on the legal effects of common law
marriage. The effects of the common law marriage are determined by comparing it with the
marital union. According to this part of the provision, common law marriage is equal with
marital union only in terms of the right to mutual support and in terms of property - legal
relations. When we talk about property-legal relations, it includes all other property-legal re-
lations, but, according to the preliminary draft of the Family Law, only under the conditions
and in the manner prescribed by this law. This means that the common law marriage is not
fully equated with the marital one in terms of property - legal relations, fully and unlimit-
edly, but under special additional conditions contained in the Family Law.

7. CONCLUSION

The subject of this paper is common law marriage, and its characteristics. These quali-
fying characteristics of common law marriage are determined on the basis of legal defini-
tions of common law marriage, or by family law regulations in the countries of the former
SFRY, and beyond. As it has been seen, the definition and qualifying characteristics of com-
mon law marriage depend on social, historical and legal perceptions. Therefore, throughout
history, these communities have not been recognized, and in some places they have received
wider support, especially today in some western countries. In this paper qualifying charac-
teristics of common law marriage are considered in a comparative legal context and, their
analysis is given as in the case of the common law marriage in positive law and the future
Family Law of the Republika Srpska. It is started from formal sources of law on qualifying
characteristics of common law marriage, analysis of legal literature on these characteristics
with historical and comparative legal review, determination of qualifying characteristics of
common law marriage in case law, consideration of possibility to prove common law mar-
riage as a qualifying characteristic and analysis of these features in the Draft Family Law of
the Republika Srpska from 2022. When we look at the analysis of the definition of common
law marriage, we conclude that the most common qualifying characteristics of common law
marriage are: gender diversity, community of life, length of its duration and the absence of
impedimets to marriage. It depends on the legal system whether some of these features will
be present or all cumulatively. Thus, not all states prescribe the absence of impediments to
marriage as a basic element of common law marriage, and those that do do not list them.
In modern Western countries, gender diversity is also a variable element, as some countries
allow same-sex common law marriages. We do not discuss this, because the time to change
social perceptions has not come yet. On the other hand, the proposal presented in the Draft
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Family Law of Republika Srpska should be supported so that the definition of common law
marriage includes all the above qualifying features that should be added separately, unlike
the positive legal solution, which lists only those features related to the permanence of com-
mon law marriage given in alternatives (one of them is to include the duration of the com-
mon law marriage of at least 3 years instead of the proposed 2) and those related to the
absence of impediments to marriage for the establishment of common law marriage. The
possibility of registering common law marriages should also be considered in order to facili-
tate proving common law marriage and exercising rights.
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Kvalifikacione karakteristike braka u common law

Rezime: Ovaj ¢lanak se fokusira na kvalifikacione karakteristike vanbracne zajednice, kao ne-
formalne zajednice muskarca i Zene, koja mora da ispuni odredene propisane uslove da bi pro-
izvela odredene pravne radnje. Stoga polazimo od hipoteze da se kvalifikacione karakteristi-
ke vanbracne zaednice mogu utvrditi na osnovu pravne definicije vanbracne zajednice, $to je
uslovljeno drustvenim, istorijskim i pravnim shvatanjima vanbracne zajednice. Cilj ovog ¢lanka
je utvrdivanje kvalifikacionih karakteristika vanbracne zajednice u uporednopravnom kontekstu,
njihova kriticka analiza i utvrdivanje kvalifikacionih karakteristika i definicija vanbracne zajed-
nice u pozitivnom pravu i buduéem Porodi¢nom pravu u Republici Srpskoj. Ovo daje vaznost i
relevantnost ovom radu. Uporednopravni kontekst obuhvata kako zemlje bivse SFRJ, tako i neke
evropske zemlje.
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Ynora 3atBopa y npeBacnutakby U
pecoumjanusauunju 3aTBOpPEeHUKa

AnctpakT: TOKOM M3apKaBatba Ka3He 3aTBOPa, HAUMH KUBOTa
W OpraHW3aupja CBAKOLHEBHWX aKTUBHOCTM 3aTBOPEHMKA CY
cTporo AeduHMCaHN 3aKOHCKMM 1 NOA3AKOHCKUM HOpMama, a
CBe Y /by NOCTU3akba CBPXE U3BPLUEHA KPUBUYHUX U NPEKp-
WajHUX caHKuuja. To npuje ceera noapasymjesa cnposohere
NPaBOCHAXHWX, OA4HOCHO U3BPLUHWX OZ/YKa CyAa v U3/Bajarbe
YUMHWNALA KPUBMYHMX [jena M Npekplaja U3 ApylTBeHe
CpeAMnHe y LM/bY HUXOBOT NpeBacnuTakba, njeyera 1 ocno-
cob/baBatba 33 XKMBOT Ha cnoboay y cknagy ca ApYLWTBEHO
NPUXBaT/bUBMM HOPMaMa. YCTaHOBE 3a M3BPLUEHE KPUBUYHNX
CaHKLMja cy Te Koje, NyTem pasnnuumtix 6auka pasga 1 noctyna-
Ka, CNPOBOAE UHCTUTYLMOHANHM NPEBACMUTHY TPETMaH U npo-
Liec pecouujanvsauuje 3aTBopeHnKa. Anu nopes dopmanHo-
NpPaBHOr CUCTEMA Kojer ApaBa nponucyje Kako 6u ypeauna
NoNoMaj 3aTBOPEHMKA, HAa NPEBACMUTHM TPETMAH yTU4e 1 T3B.
HedopManHM cuctem Kojer usrpahyjy 3aTBOPeHWLM CBOjUM
noHalwarem y mehycobHMM OAHOCMMA KOjU CYy YCNOB/bEHM
Nvwerbem cnoboge Kpetartba M 6OPaBKOM Yy OrpaHUYEHOM
npoctopy. Y pagy he 6ut1 obpaheHn HOpMaTUBHU €NeMEHTH
opraHusaumje M QyHKLMOHUCarba Ka3HEHO-NOMpPaBHMX YCTa-
HOBa, (aKTOPM KOjW yTWUUY HA YCMjelwHoCT pecouujanmsaumje,
cneundUYHOCTM NpeBacnUTHOT TPETMaHa, MoMoXaj 3aTBope-
HUKa y 3aTBOPMMA, Kao U yTULAj KnacucuduKaLymje 3aTBOpPeHu-
Ka Ha ycnjeLHOoCT npoLieca pecoLnansaLyje 1 npesacnuTarba
YNPKOC HEMoCTojakby MOCTNEHANHOT TPETMaHa.

K/byuHe pujeun: 3aTBOPCKM CUCTEM, NPEeBacnuUTarbe 3aTBope-

HWKa, TPeTMaH, OpraHu3aLiMja *Ku1BOTa U pajia y 3aTBopy, pe-
couujanusauuja.

1. YBOJAHA PASMATPAIHA

Kaszua Jininersa 106071, OTHOCHO Ka3Ha 3aTBOpA y ca-
BPEMEHOM 3aKOHOZABCTBY IIPE/ICTaB/bad IJIaBHY Ka3HY U Kao
TaKBa je IIPABHO HOPMUPAHA KPUBUYHUM, OJJHOCHO Ka3HEHUM
3akoHUMa. CacToju ce y O/y3uMarby jeTHOT 0/1 OCHOBHUX JbY/I-
CKHUX TIPaBa, a TO je MpaBo Ha ci0b0/y KpeTara, Hajuenrhe Ha
onpeheHo BpujeMe, au U IIO/[pa3yMjeBa cMjelTame ocyleHor
JINIA Y IEHUTEHCHjapHe yeTaHoBe. [ako 3ay3mMa Haj3HAvaj-
HIje MjecTO y CHCTEMY KPHBUYHHX CAHKIIMja YOIIIITE, Ka3Ha
3aTBOpa MMa CBOje TPEHOCTH U HejocTatke. be3 063upa Ha
CBe IJIACHU]ja 3ar0Bapama Kako OU ce CBPXa KaXKEhaBarba MOTJIA
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a/leKBaTHHje OCTBApMBATHU Ka/la 01 KJIACHYaH 3aTBOPCKU TPETMAH Y ofipel)eHuM ciydaje-
BUMa OM0 3aMUjeheH BAHUHCTUTYIIMOHATHUM HaUMHIMA U3PIIeha CAHKIH]ja, 3aCUTYPHO
je ma he jom ayro BpeMeHa JuIIeme c10001€e OUTH HajaleKBATHUjU, HAJOPUKIAHUJH U
HAj/1jeJIOTBOPHUjU O/ITOBOP HA PA3JIMUUTE BUIOBE KPUMUHAIUATETA.

Jlumieme c10607ie ce y UCTOPHjCKMM H3BOPHUMA T0jaBJbyje joII y BpUjeMe poboB-
JIACHUYKUX JIpKaBa. Vlako HUje YBUjeK UMAJ0 KapakTep KPUBUYHE CHAKIHje UMAJIO je
PA3JIYNTY CBPXY U IWb. MHOIM IPaBHY TeOPETHYAPH Cy HAMMCAIU OpOjHE HAyIHE pa-
JIOBE Y KOjuMa cy oOpa/iiyid UCTOPHjCKY IIyT M Pa3Boj JIKIIEma cI000/1e O Ay KHUIKOT
3aTBaparba, MPEKO MpeBeHTHBHE (BYHKIMje MPUTBAPatha, YK/byuyjyhul CBOjeBpCHE yiiore
HCTPAXKHOT U CY/ICKOT 3aTBOPA, I1a CBE ZI0 MOMEHTA KaJia je [0 MPBU IyT HOPMHUPAHO Kao
CaMOCTaJIHA BPCTa Ka3He, OTHOCHO MOceOHA KPUBUYHA CAHKIIN]A Y KA3HEHUM CHCTEMIIMA
caBpeMeHUX 3eMaba KpajeM 18. OJHOCHO MMoYeTKOM 19.Bujeka. [Ipema Tome, HCTOPUjCKH
[I0CMAaTPAHO, Ka3Ha JINIIEHA cI100071e, OAHOCHO Ka3HA 3aTBOPA IIPE/ICTaB/ba TEKOBUHY Ka-
MUTaIM3Ma Koja je MpaBHy CaMOCTAJTHOCT Hajipuje Jo0mwia y ¢ppaHiyckoM KpuuuHom
3aKOHHKY U3 1791. TO/IMHE, 1a OH je HakoH Tora 1peyseo ¢parniycku Code penal us 1810.
TOZIMHE, A IIOJ] FheTOBUM CHAYKHUM IIPUTHCKOM, Ka3Ha 3aTBOPA je YBe/IeHa U Y MHOTA JIpyTa
KazHeHa 3akoHoz#aBcTBa (CrojaHoBuh, 2001:286). nak, Tpe6a HATOMEHYTY /1A je U MHO-
T'0 TIpHUje OBOT IIEPHO/Ia Ka3Ha 3aTBOpa O1Jia IPOMUCHHA Y HEKUM 00JIHI[IMAa Kpo3 ofipelje-
He JIOKyMeHTe (HIIp. 071 13-15.BHjeka Ka3Ha 3aTBOpa ce TI0jaBbyje Y HEKUM TPaJICKIM ITpa-
BUMa; 3aKOH KaposinHa u3 1532. To/ivHe, TI03HATHjH KA0 CPEIhOBJEKOBHU 3aKOH jeTHOT
ozt HajMohHwujux Bazsapa y ucropuju Espore Kapsa V Xa636ypiikor, mpezsul)ao je ka3uy
JIO’KIBOTHOT 3aTBOPA U ¢J1). VImak T HajeTapuju 00JIHIM 3aTBApAha HUCY MMAJIN KapaK-
TEp CAaBPEMEHOT U3/IPIKABarha Ka3He 3aTBOPA, 4 KAKBO je CTarbe OIUIO0 Y 3aTBOPHMA KOjU CY
TIOCTOjaJTH y TO 1003, Haj00Jbe OCTUKABA]Y TBP/IHbEe TEOPETHYAPA /1A je CMPTHA Ka3Ha Oua
Oaxka o1 OKMBOTHOT 3aTBOPA Y CMYCJTy Myderha U TypTypa Koje je ocyleHu mposasmim.

3aTBop je MoCT0jao y CBOM MHCTUTYIIMOHATHOM O0JIMKY U TIPH]je HETo Ce CHCTeMaTHY-
HO KOPHCTHO Kao KazHa. Mojies ,,3aTBOPCKe MHCTUTYIHje , Kao omIiTa popma MexaHM3Ma
32 IIOTYHEbABAEHE, KOHTPOJTY 1 HCKOPHIITNaBathe [0je/INHIA, CTBOPEH je BpEMEHCKH MHOTO
TIpHje HETo IITO je 3aK0H JiehMHICA0 3aTBOP KA0 IJIaBHY U Haja/IeKBaTH]y Ka3Hy. MoMeHar
HOPMUPAakha KasHe JIUIIeHha c1000/e Ka0 CAMOCTAIHe BPCTe Ka3He V Ka3HEHNM 3aKOHO-
JIABCTBUMA O3HAYMO je HOBH IIYT U CHAXKAH MCKOPAK y 60pOU IPOTUB Pa3INIUTUX 00JIHKA
KPUMUHAIUTETA 2 TAME U Y 3AIITHTHA 3aKOHOM 3alITHNEHUX JBY/ICKIX BPHjeHOCTH. YOp-
30 HAKOH yBol)erba OBe Ka3He, HAMETHYJIO Ce TUTAakbe OpPraHu3allHje BheHOT U3BPIIeka ca
TeH/IeHIHjoM Impeobpa3be 3aTBOpA U3 MjecTa 3a MyJerhe OCyl)eHUX I7jje Cy UM YHHIITaBa-
HU (pU3NYKO U MEHTATTHO 37IPABJbE Y MjeCTO IPEBACIUTAhA U PECOLIjTH3AlIN]je H3BPIIH-
Jlana KpUBMYHUX Ajesia. Tako cy, mompaBbarbe U JIdjeuerhe IIPeCTyTHUKA, TOPe] 3aCTpa-
IMUBakAa U 0[Mazzie, OMIN IUJbEBH MIPOIICHBAbA U U3PUIIatkha Ka3He JIUIIenha cI0007e
y 19 Bujeky. [lokpeT O3UTHBHUCTA, KA0 HOBA JIOKTPUHA Y KPUBUIHOM IIPABY, YTUIAO je
HA JIaJbH TIpoIlec TpaHchOopManuje oBe KasHe 11a je Beh KpajeM 19. BIjeKa YHUDUIIPAbEe
KazHe JINIIemha c1000/e IMaJIO 32 Wb 1A ce OBA Ka3HA M3BPIIABA HA jeANHCTBEH HAUMH
QJTH J1a FeHO Tpajarbe Oyzie pasaInIuTo.!

3arBaparbe JbyIU II0YENIO0 je Za ce MPAKTUKYje BeOMa PaHo, jOII Y IPBUM OpraHHU-
30BaHUM JbYACKHIM 33jeIHUIIAMa, UM Cy Y TAKBIM APYIITBUMA CTBOPEHH YCJIOBH Jia Ce

' HWrpaukwy, J. (2020). Eexmu 3ameopa y pecoyujanuzayuju ocyhenuka. beorpan: Uerutyt 3a

KPUMHAJIOJIONIKA W COMOJIOIIKA UCTPAKUBabHA, 13.
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Mory 00e36jeuTH HEeOIXOAH! BUIIKOBHM XpaHe 32 3aTBOpeHuKe.? IIpeMa mocTymHUM
HCTOPHUjCKUM IOZIAIIIMA, CBOjEBPCHU OOJIMITM 3aTBOpA MOCTOjaiu €y y MecomoTamuju,
I[Tepcuju, Erunty, 3atum y crapoj ['pukoj u Pumy, nok cy Kao cpefmboBjeKOBHE TAMHUIIE
KODHIIITEHE HEYCIOBHE TBpPlaBe, moApyMHu, OyHapu u ¢1. Y crapoM Erunty 3atBapatme je
Owto y GyHKIMjU orpaHUUaBama KpeTama pobosa, y PuMy u crapoj I'pukoj 3aTBaparme
JBY/IH ce Hajuerhe IPAKTUKOBAIIO 360T /Iy?’KHUYKOT POTICTBA T1a Cy 3aTBOPH ¥ TO BpUjeMe
HA3WBAHMU [Iy’)KHUYKHA 3aTBOPH. Y aHTUYKOM [IEPUO/TY 3aTBOPH Cy OMJIM MjecTa Ijje cy uy-
BAHU JbY/IU KOjH Cy UeKasiu cylerbe Win U3BpIIee HeKe Off Tajla MOCTOjehnx Ka3HH, Kao
IITO Cy O¥JIe CMPTHA Ka3Ha, Ka3HA MPOTOHCTBA, TjeCIeCHa Ka3Ha, IMOBUHCKA Ka3Ha U JIp.
[Tpema HEKUX HU3BOPUMA, jefIaH O] BEJIMKUX PUMCKUX [IPABHUKA KJIACHYHOT 71002 YiInujan
j€ MCTHUITa0 /1a 3aTBOPHU Tpeba J1a CIy»Ke CaMo 3a UyBarbe a He 3a KaykibaBambe (Carcet enim
adcontinendos homines non ad puniendos haberi debat). OBo Hauesi0 MPUMjeJbUBAHO je
Y Cpe/iEbeM BUjeKy, ma u KacHuje. Tako cXBaTaHW 3aTBOPU CJIYTHIIU CY Kao mpesicobbe 3a
U3BPIIEEHE TjeIECHUX U CMPTHUX KA3HH.

U3 cBera mpeTxoIHO HAaBEJIEHOT jaCHO je 1a 3aTBaparbe y CTApOM U CPEIEheM BHUjEKY,
y CMHUCITY U30JIalMje JIUIE Koja Cy KPIIKa PABUIA APYLITBEHE AUCIUILINHE, OHOCHO
IIPaBHOT MOPETKA, HUje UMAJI0 KapaKTep KPUBUYIHE CAHKIU]€e JIU je CaIPKUHCKH IMaJIO
Kapakrep obesbjehera mprcycTBa yUMHUOIA KPUBUYHOT JIjesia, OJHOCHO /ia 61 ce Haj
UM IPUMUjeHIUIa HeKa Ipyra Ka3Ha, Hajuenrhe CMPTHA W TjelecHA Ka3Ha Koje Cy Ma-
Jie IOMHHAHTHY YJIOTY y CHCTEMY Ka3HU TOT Ieproia.® YBoljere KazHe 3aTBOpa y CHC-
TEM Ka3HU BEJIUKOT Opoja 3eMasba YMjeCcTO HEXyMAaHUX CpeZICTaBa KPUBUUHE pPerpecuje
CpEJIIbEr BHjEKa, IPHje CBera TjeJIECHUX Ka3HH KOje Cy ce cacTojasie y Myderby u cakahemy,
a IIITO j€ OTIET OCTABJHAJIO TPajHE MOCIbEIUIE MHBAIH/IUTETA KOJL OCY)€HOT, IIPEe/ICTaBIhAIIO
je BeJIUKM mporpec.*

2, HACTAHAK ITPBUX 3ATBOPA 11 SATBOPCKUX CUCTEMA

Kazne 3aTBOpa, 0IHOCHO 00MYAjH N30JI0BaEba y CBPXY 3aTBaparba MPECTYITHIKA H0ja-
BIUTH Cy Ce PEJIATUBHO KACHO Y UCTOPHUjH Jby/cKoT ApymTBa. Cee 1o Byp:koacke peBoiry-
nuje y OpanIycKoj, 3aTBOPHU CY CIIYKIIH UCK/BYUUBO 32 33/Ip:KaBarbe IPECTYIHUKA /10
IPUXOBE er3eKyIuje win Aenopranyje. CaMe Ka3He 3aTBOPA [OCTAJIE CY CBPCUCXOHE TEK
Kazia je croboza U cI000HO KpeTabe rpahaHumMa MOCTag0 BPUjeIHOCT M0 ceOr HAKOH
®pannycke peposymuje. PasymsbrBo je a ce y neduHUCAmY CBpXe KaXKIbaBarba YBUjeK
TIOJIA3WJIO Off KYJITYPOJIOIIKUX, PEJINTMO3HUX U OOMYajHUX HOPME je[lHE JPYIITBEHE
3ajeHUIlE, HAPABHO ITPETOUEHUX Y MPaBHe WM 3aKOHKCe HOpMe. OmINTa CBpXa Ka3HU
U KQKIbaBarba y CBUM 3aKOHOJIABCTBUMA PAHU)UX U MOJIEPHUX BPEMEHA UM UIEHTHYAH
Wb — 3AIITUTY COIMjaTHE CPEMHE OFf PECTYIIA ¥ IbIXOBHIX U3BPIIMIIATA.5

Mely mpBuM 3aTBOpHMA KOjU Cy MIMaJTH KapaKTep CIMYAH U3/IpKaBamby KasHe y 1a-
HAIllheM CMUCTY Tpeba HaBeCTH 3aTBOP OCHOBaH 1553. roguHe y Jlonmony (EHrecka).
Tagamwu gBopar Bridwell je npenpasber kako 61 ce KOPHCTHO Ka0 3aTBOP YIJIABHOM

2 Mpsuh Ierposuh, H. (2007). Kpusa 3ameopa. Beorpan: IlpaBua 6ubnuoreka, 15.

3 Mutposuhi, Jb. (2012). Cucmem kasmenux canxyuja y Penyonuyu Cpncroj. bawa Jlyka:
MehyHnaponHo yapyxeme HaydHuX pagHuka bama Jlyka, 95.

* Josamepuh, JI. (2002). TlojaMm U KapaKTEpHCTHKE Ka3HE 3aTBOPA y jYrOCIOBEHCKOM IPaBy.
36opnux paoosa llpasnoe paxyrimema y Huwy, 177-198.

> Huxomuh 3., Kpon JI. (2011). Tomanne ycmanoge u denpusayuja — Kiued 0 408eKY U HeBO/bU.
Beorpaa: IHCTUTYT 32 KpUMHUHOJIONIKA M COLIHOJIONIKA HCTPAKHBamba, 30.
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3a CKUTHHIE 1 OeckyhHUKe KOju cy HapyllaBaiu jaBHU pefl ¥ Mup. YOP30 IOC/IMje mera
T10jaBJbyjy ce OGPOjHI IPYTH 3aTBOPHU: 3aTBOP Y AMCTepAaMy 3a CKUTHUIIE U KPUMIHAIIIIE
(1559.), 3aTBOpHM y JIumneky, bpemeny u JJanuunry (1697.), 3aTBop 32 Ajeuake y XamOypry
(mouerax 18.Bujeka), mompasuu oM Mapuje Tepese y Munany ca 140 hemmja (1759.) u
1p. Tako ce youasa fa je y mepuozy o 15. o 17. BUjeka y BehuHU eBPOIICKUX 3eMaJba,
noce6Ho y Enrneckoj, @panmyckoj, Xoranauju u bemaukoj, omwio 10 bopMupama pas-
HHUX YCTAHOBA 32 CMjellTaj CKUTHHIA, TPOCjaKa U IPECTYITHUKA KOjH Cy Ce Y TPajloBUMa
TI0jaBIUIN Ka0 TIOC/hEIUIIA MACOBHUX MUTPAIMja U3 CeJia Y TPaZioBe a APIKaBa je Mopasa
[la 3aIITUTHU JPYIITBO OFf OBAKBUX I0jaBa. Kaz cy y mutamy 06jeKTH KOju Cy KOPHINTEHH
3a cMjelnTaj, Hajuenrrhe ce paguio O HAMYIITEHUM CPE/HOBjEKOBHUM 3aMKOBMMA HJIH
MAHACTUPUMA, U TO Ha HAYWH /Ia Cy IIPETBAPaHU Y YCTAHOBE 32 Pajl, ca IIU/bEM /Ia HaBeJie-
He KaTeropwje JINIA IPUBYKY HA PA/IHY aKTHBHOCT. Y II0YETKY y OBE YCTAHOBE Cy IPIMaHU
caMo IIPOCjallyl ¥ CKUTHHUIIE, IOK KacHUje, y TIPBO]j MOJIOBUHH 17. BUjeKa, IOUYHIbe Tude-
peHIMpame 0BUX ycraHoBa. Ha Toj ocHOBH ce y Enrteckoj hopmMupajy ABuje BpeTe ycra-
HOBA: Ka3HEHU 3aBOJIU ¥ IIOIIPABHY ZIOMOBH. Y Ka3HEHe 3aBOJie YIIyNUBaHe Cy CKUTHHIIE U
TIpOCjaIy Koju ¢y 61Iu cmocoOHH 3a paji, a y MoIpaBHe JIoOMOBe yiyhuBaHa Cy JIUIa Koja
HIICY UCII0JbABAJIA MHTEPEC IIpeMa pazy. YIIPaBo y OBOM IIPUCTYITY OCIOCO6/baBarba HaBe-
JIEHUX KaTeropuja JIMIA 3a BPIIehe ofipeljeHrx mocioBa Kako Ou ce O{BPATUIN Off KpH-
MEHAQJIHOT [TOHAIIAKka, CaApKaHa je u/eja MompaBsbamba 1 TPETMaHa Ka0 XYMaHUCTHIKA
peaxiiyja y OJIHOCY Ha paHHje MOCTyIake | Mjepe IpeMa 3aTBOpeHUIMa.°

3aTBOPCKY CHCTEM ce KpajeM 18. U II0YeTKOM 19. BUjeka pedopMucao, na je ka3Ha
JIMIIEma cJ1060/Ie Y 3aTBOPUMA TIpepacia y TeMeJbHU HAUWMH KaXKbaBama. Pedopma je
3HAUWIA POMjeHy IM/beBa KaXKIhaBamha W HOBY YJIOTY 3aTBOpA. Tako 3aTBOPH IOCTAjy
MjecTa y KOjiMa ce U3BpIaBa KazHa JIMIIeha c1000jie, a IIU/b Ka3He 1MocTaje pexabuiu-
TaI¥ja 3aTBOPEHUKA. 3aTBOPHU Cy Ce MOPAJIH [TPUJIATOIUTH HOBO]j YJI03U 300T Uera cy ce
pasBujajie kasHUOHMIE. HajBakHUjU TOC/heuIle OBUX pehopMU OUIIO je CMarmbUBabe
YUEeCTaIOCTH U3PUIAha CMPTHUX U TjeJIECHUX Ka3HU, YKUAbe TOPTYPE T€ Pa3BHjarbe MO-
IepHux kazHuoHuna.” Ha pedopmy kakmaBama U 3aTBOPCKOT CHCTEMA, BEJIUKU YTHIA]
je kpajem 18. Bujeka OCTBApHO MOKPET 3a mpaBa ocyheHuka Ha uujem ey je 6uo [loH
Xyapz. OH je y cB0joj kKibu3u ,,CTarbe Y 3aTBOPUMA“ YKa3a0 Ha HEOAPIKUBO CTAHE Y 3aTBO-
pHIMa U 3axTjeBao je pepopMy Ka3HEHOT CHCTEMA TAKO /1A Cy HETOBE HJIeje NMaJle BEJTUKH
ofjex y cujery.® Mmax, ImyT 10 pa3Boja MOJIEpPHUX PEHATHHX YCTAHOBA OUO je YT U CIIop.
[TocTeneHo cy 3aTBOPY CBe BUIIIE JINUMIIN HA JAHAIIIbE, TI0CEOHO HAKOH IIITO CE Y HEKIMa
TIovesIa IIPUM]jebUBATH T3B. ,KIacudukamyja 3aTBopeHrnka‘. Tek ca 10jaBoM 3aTBOPCKHX
CHCTEMa, 3aTBOPU IIOCTAjy YCTAHOBE T/je ce OCyl)eHUIM MPeBACIUTABAjy TPETMAHCHKUAM
IIPUCTYIIOM KOjU je TPATHO CBPXY W IWb KaXKIbaBara. [IeHosoruja kao Hayka o0yxBa-
Ta M3y4YaBame Pa3IMIUTHX 3aTBOPCKUX CHCTEMA, MAKO Mel)y ayToprMa HUKaja Huje
TI0CTO0ja0 jeTTHCTBEH CTaB O TOME KOJIMKO je 3aMCTa TAKBUX CHCTeMa mocTojaso. [Ipema
CrojanoBuhy caBpeMeHH CHCTEM H3BpIIEHAa KPHBUYHHX CAHKIMjA TPaje HPEeKO IIecT
JIelleHuja, JI0K 3aTBOPCKE cucTeMe KiIacu(uKyje MpeBacxXo/iHO 10 KOHIEMIUjH Koja je y
BpHUjeMe BUXOBOT IIOCTOjarha OWia IOMUHAHTHA y feceT cucreMa : 1) CucreMm gemopra-
¢ Crojanosuh, 3. (2012). 3ameopcku cucmemu y céujeny. beorpan: ICTUTYT 32 KPUMHUIIOJIOIIKA 1
COLIMOJIOIIKA UCTPAXKUBama, 18.
Jocunosuh U. (2018). @yuxyuonucarwe sameopckoe cycmasa y opyeoj nonosuyu 19. cmoseha.
3arpe6: Ceeyumnmmre y 3arpe0y, 1.
Aranankosuh, J1. (1988). Ilenonocuja. beorpan: Hayuna kmura, 77.
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je, 2) CucreM 3ajeTHUYKOT 3aTBOPA, 3) hemnujcku cucrem, 4) Cucrem hytise, 5) Exresn-
CKHU TIPOTpecuBHHU cucteM, 6) Upcku mporpecuBHu cucreM, 7) MakoHOKUjeB cucteM, 8)
Knacudukanuonu cucrem, 9) PexaOuInTaiioHy CHCTeM, 10) PeMHTerpaiiony CucTeM.
CaBpeMeHM 3aTBOPCKU CHTEMH HPEZCTaBIbajy OaaHCUPAHy CHHEPTH]Y u3Mel)y Jp:KaBHE
IIPUCIUIE ¥ KOHBEHIIMjaMa YTBPeHnX cTaHaap/a JbyAcKuX mpasa. Kpos ucropujy, 3atBo-
pu cy 6unu Mjecta Hajrpy0sbe TypType, HaMjepHe NCHXOMU3MUKe JIerpaiaje U JexyMa-
umsanyje Jbyau. EBosyninja 3aTBOPCKIX cHCTEMA JIeIIaBaa ce y CKIay ca mpoMjeHaMa y
JPYIITBY, TAaKO JIa JAHAC 3aTBOPCKY CHCTEMH Y CBUjeTy UHHEe U3Y3€THO CI0XKEH U JIeINKa-
TaH CHCTEM UHja je CBPXa OCUTYPATH U3BPIIEHe Ka3He 3aTBOPA Y3 MAKCUMAHO IIOIITO-
Barbe JBY/ICKUX IIPaBa y CKJIONY IIPOrpaMa MprIarol)eHor MHANBUAYATHUM HoTpebama a
CBe y IIWJbY pecolldjain3alyje 3aTBOPEHNKA.

3. OCHUBAIHE 1 OPTAHU3AIINJA CABPEMEHUX SATBOPCKUX
(IIEHUTEHCUJAPHUX) YCTAHOBA

YKymaH JpymTBeHO-TIOJMUTHIKY, 6e30jeIHOCHH, EKOHOMCKH U COLIUjaTHU aMOUjeHT
KaKO Ha I7100aJTHOM TaKO ¥ Ha JIOKAJIHOM HOBOY Y BEJIUKOj MjepH YTHUY Ha CBE CEIMEHTe
JKHUBOTA CJI000/IHUX JbY/IH, QI U HA OPTaHU3AIH]y KUBOTA 3aTBOPEHUKA KOju oipeljeHo
BpPHjeMe CBOT JKHBOTA [IPOBE/TY HA U3/IprKaBaby Ka3He 3aTBOPA HAKOH IITO Gy/y mpaBoc-
HaXKHO ocyheHH 0f1 CTPaHe HAJIJIEXKHOT Cy/la 32 KPUBUYHA /ijesia Koja Cy MOYMHIIH. Fako
3aTBOPCKA MOMYJIalKja POIEHTYaIHO BapUPA 0] KOHTHHEHTA 10 KOHTHHEHTA, O/[HOCHO
Of1 ZIP3KaBe 710 IpsKaBe, YNEHEHHUIIA je 71a Cy CTATUCTHKE, U3 FOJIHE y TOIMHE, TopakaBajyhe
¥ TOBOPE 0 TeH/IEHITHj1 IopacTta Opoja 3aTBOpeHMKA ajiu Opoja PeIiIMBUCTA Y U3BPIIEHY
KPUBUYHUX Jjesa. bopaBak y 3aTBOPCKOj (IEHUTEHCH]apHO]) YCTAHOBH UMa CBOjY HO3H-
THUBHY U HETATUBHY CTPaHy Mefiasbe. [I03UTHBHA ce CBAKAKO OTJIE/[A Y [IPEBACIIUTAY [PeC-
TYIHUKA, PECOIMjATN3ALIjU OCyl)eHIKa, OCTBAPHIBAGY CIEIHjaTHE 1 TeHePATHe TPEBEH-
[1je Kao U MOCTU3A’kY CBPXe KaKEbaBathe, OIHOCHO Y 3aITUTH JPYIITBA O] H3BPIIMIANA
KPUBUYHUX Jijesia. AJv Jla Jiu je cBe Oalll TaKo KaKo je 3aKoHo/aBar npeasuano? Ocrajy
OpojHa muTama caMe OpraHu3anyje U PyHKIMOHNCAhA YCTAHOBA U ’KUBOTA 3aTBOPEHMUKA
y BHUMa K0ja UMajy u HeratuBHe edekTe. JIUIa mpema KojuMa ce M3BpIIABa KPUBIYHA
CAHKIIMja y KA3HEHO-TIOMPABHO] YCTAHOBU, HE CHOCE TPOIIIKOBE U3BPIIEEhA CAHKIIU]E, IITO
3HAYHM J1a Zip;kaBa U3 OYIIETCKUX Cpe/icTaBa U3/Baja mocebaH HOBAI 32 QYHKIMOHKCAbE
3arBopa (y MpocjeKy jefiaH JaH 3aTBopa Mo 3aTBOPEHUKY u3Hocu uaMely 80 u 100 KM).
Usrpajma 1 op:kaBarbe 3aTBOPA, Kao U miahame 3aTBOPCKOT 0c06Jba, TaKOhe KoIITa /ip-
JKaBy 3HAUAjJHY CBOTY HOBUAHWX CPE/ICTAaBA HA TOJIUIIHEM HUBOY. Jlajbe, IPeHACehEHOCT
3aTBOpa je mocrao ropyhu mpobsiem BesKor 6poja 3eMaspa, Ha Koju cBe denthe ykazyje
u Komurer 3a cripedaBarbe Mydera U HEUOBjeUHOT MM MIOHMKaBajyher mocTynama win
Ka)XKIbaBama Koju ajesyje y oksupy Casjera EBpore. OcuM ImpeHacesbeHOCTH, JIOITH YCII0-
BU KOjU BJIAJIAjy Y 3HAYAjHOM OPOjy 3aTBOpPA IIPEJCTaBIbajy N0/IaTaH IPOOJIeM KOjH yTHIe
Ha caMo M3/Ip;KaBabe KasHe 3aTBopa. bopaBak y 3aTBOpY y BeIMKOM OpOjy ciydyajeBa He
nomMazke ToMe Jia ocyljeHe ocobe o ucTeKy KazHe Oy/y CaMOCTAIHE ¥ KOPHCHU WIAHOBH
JPYIITBA. YKPATKO, 3aTBOP MOKe Ha MHOTO HAUMHA /A JIOIIIE YTHUE HA 3aTBOPEHUKA: [0-
3HATO je /1a y MHOTHM CJIyuajeBUMa 3aTBOP Ha Ocyl)eHe /ijestyje HeraTHBHO, @ HEKH OJT FbHX

° CrojanoBuh (2012), 23.

10 Tomuuh 3, Xopsar B. (2018). 3aokpeT Ka3HeHe MOJMTUKE U CYBPEMEHHU 3aTBOPCKH CYCTaB y
Husozemckoj. IIpasnu sujecnux, 34(1). Ocujex: [IpaBun dakynarer Ceyunnumra Jocuna Jypja
ITpocmajepa.
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ce yIpaBo TaMo 0CIocole 3a BPIIehe KPUBUYHIX JjeJIa WU [IOCTAHY YIAHOBH KPHMUH-
JIAHUX TPYTa; Jajbe, 60paBak y 3aTBOPY OOMYHO HEMUHOBHO JIOBOJH JI0 TYOUTKA mOCa
ocyheHux una u HapyIIaBamba BUXOBOT IOPOAUYHOT KMBOTA, IITO KACHHU]je JIOIIE YTHIEe
Ha pexaOUIMTALU]y U peCONUjan3aujy THX 0coba UT.

Kapna je y nuTamy opraHusanuja 3aTBOPCKUX YCTAHOBA, 3aTBOPCKH CHCTEMH Ce JAHAC,
ryobasHo riieajyhu, pa3sujajy y iBa mpBarna: 1) jefan mpasar; obyxsata u (popcrpa KOH-
HEMUjy penHTerpanuje, Koja ce Mauudectyje y usrpajmu cse Beher 6poja OTBOPEHHX,
M0JIyOTBOPEHKX 3aTBOPA U PA3HUX KAMIIOBA OTBOPEHOT THIIA €A IPUMjEHOM KOPEKI[HO-
HEX ITPOrpaMa Koju oMoryhaBajy BHCOK CTEIEH HCIO0JhaBamka OCyeHUKA U JOIYINTAbEe
IPUXOBUX IIPaBa U €1000/1a Y OKBUPY PEKHMMA KOjU je IPUMjehUB y YCIOBIMA PEUHTET-
PAIMOHOT CHCTEMA A KOjU He YTPOKaBa OIIIITY APYINTBEHY Oe36jeIHOCT; 2) IPYTH IpaBaiy
ce 0/IBYja y IpUMjeHH PeTPUOYTHBHIX Mjepa IIpeMa 3aTBOPEHUIIMA KOjH Cy U3BPIIIIN
HajTe)Xka KPUBUYHA JIjesia KOjU IPeZCTaBIbajy 030M/bHY APYIITBEHY ONACHOCT HA HAINO-
HAJIHOM U MHTEPHAI[MOHATTHOM HUBOY.? Y BehuHHM /ip:KaBa y PErvoHy M3BPIICHE Ka3He
3aTBOPA M OpPTaHM3aNYja 3aTBOPCKUX YCTAHOBA je 3aKOHCKHM HOPMHPAHA MOCeOHHM 3a-
KOHCKHMM TEKCTOM, JIOK je Ka3Ha 3aTBOpPA Ka0 KPUBUYHA CAHKIMja IPOIICAHA KPUBUY-
HIM/Ka3HeHUM 3aKoHIMa. Y BocHu u XepiieroBuHY MapajieiHo er3ucTHpajy Yak YeTupu
KpuBuuHa 3aK0Ha, a BUX [PATe YeTHPU 3aKOHA O U3BPIIEHY KDHBUUHUX CAHKIH]A, [ITO
camo 10 cebu yKasyje Ha CI0KEHOCT CUTyaldje y MPAaKTUYHO] IPIMEHN HOPMATHBHUX
07IpefibH Y TEOPUTOPHjATTHO MAJIOj PFKABH'S,

[Ipema 3akony Bocte u XepiieroBuHe 0 U3BPIIEHY KDUBUUHUX CAHKI[H]a, IPUTBOPA
U IPYTUX Mjepa, Y WiaHy Q. HABOJH Ce /I CY 3a U3BPIIEhe KPUBUUHUX CAHI[KH]a, [IPH-
TBOPA U JIPYTHX Mjepa U3peveHux ofi crpaHe cyzna bocue u XeprieroBine oAroBopHe ciie-
nehe nnctutyuje: Munucraperso npasze bocue u Xepiieropute u 3aBoj| 32 U3BPILEHE
KPUBUYHUX CAHKIIMja, IIPUTBOPA U APyrux Mjepa bocHe u Xepueropuue. 3aK0HOM 0 0C-
HUBAaY OBOT 3aBOJIa™ ieUHICAHO je /1a je 3aBOJ1 yIpaBHA OpraHu3aIyja Koja GyHKIHO-
Hullle y cactaBy MuHucrapTcBa npag/e buX Koje HemocpeHO BPIIU HA/A30p HaJl pajioM
3aBoya. Cjemuinte 3aBoja je y rpaay HMcrouno Capajeso, ommtuHa Mcrouna Muia, u
BUM PYKOBOJH TUPEKTOP 3aBozia. O OBOM IIPOjEKTY ce JIyro IIOJIEMUCATIO Y MEJHjCKOM
IIPOCTOPY U jaKO JIYTO Ce UeKaJI0 Ha HEeroBO OTBApPAe U3 PA3jIora IMITO Cy 3aTBOPEHUIN
koju cy oum ocyhenu ox crpane Cyna buX rojuHaMa 3aTBOpCKe Ka3HE U3JIPIKABAIH Y
Ka3HEeHO-II0NPAaBHUM ycTaHoBa y PemyGumu Cprickoj u @enepanuju buX. Cam objexar

' Mjepe 3a cmarverse sameopcke nonyrayuje. (2014). beorpan: Beorpaicku nenTap 3a Jbyicka
pasa, 7.
12 Crojanosuh (2012), 204.
13 KpuBHYHO 3aKOHOAABCTBO ¥ BocHM u XepleroBHHM 4MHE HOpMaTHBHE oapende Kpupnunor
3akoHa buX, Kpusnunor 3akona ®buX, Kpusuunor 3akonuka PC, Kpusuunor 3akona bpuxo
JlucTpHKTa M IpyrUX 3aKoHa. Y 00JacTH U3BpIIEeHA KPUBUYMX CaHKIUja er3uctupajy: 1)3akoH
BbocHe n XeprieroBune o M3BpIIehY KPUBHYHNX CAHKIIH]a, IPUTBOPA U IpyTHX Mjepa, Cuyoicoenu
enacnux buX, 6p. 22/2016-npeunnrhen Texct; 2)3aKoH 0 U3BPIICHY KPUBHIHUX U IPEKPIIajHUX
canknuja Pemybmmke Cpricke, Cnyorcoenu enacuux PC, Op. 63/2018, 3)3akoH 0 H3BpIICHY
kpuBHYHUX caHkuuja y ®Penepammju buX, Cryorcoene nosune @buX, op. 44/1998, 42/1999-
ucrp., 12/2009 un 42/2011; 4) 3akoH 0 U3BpIICHY KPUBUYHHUX CAHKI[H]ja, IPUTBOPA U IPYTHX
Mmjepa y bpuxo ducrpukry bocue n Xpuerosune, Cayocoenu enacnux bpuxo Juempukma, Op.
31/2011.
3aKOH 0 OCHHBamY 3aBO/]] 32 U3BPIICHE KPUBUUHHX CaHKIIH]ja, IPUTBOPA U APYrUX Mjepa bocue
n Xepuerosune, Cryowcoenu enacuux buX, op. 13/05 u 97/07.

14
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KOju je usrpaljeH y CKJIajy ca eBpOICKMM 3aTBOPCKUM CTaH/IAP/MUMA, KOJH Ce TPOCTHPE
HA OKO 24 000 KBa/[paTHHUX MeTapa U NMa 350 MjecTa 3BAaHUYHO je TI0Yeo €a PAZioM Y jyIy
2020.roguHe. Beh /10 kpaja oBe kajseHjapcke rofinHe Y 3aBOJI Cy MTPEM]jeIlTeHH CBY 3aTBO-
PEHHUIV U TIPUTBUPEHUIN U3 eHTUTETCKUX 3aTBopa. Maxko je [IpBu 3aBoy 3a m3BpIIEHEe
KPUBUYHUX CAHKI[V]ja, TPUTBOPA ¥ APyTHX Mjepa BocHe u Xepuerosune rpaljen jako mayro
IITO je 3HAYIJIO BeJIMKA MaTepHjajiHa yIarama off CTpaHe JpiKaBe, OUEKHUBATH je 7a he
0Baj MpOjeKaT y HapeHOM MEPHO/TY ONPaB/IaTH 3HAuaj CBOT IOCTOjara y 00J1acTH U3BP-
Imema KPUBIYHUX CAHKIU]A, MAKO Cy HeKH off edexara Beh mocTurHyTH: pacrepeherme
KalanuTeTa eHTUTETCKUX 3aTBOPA, U3/IBajarbe U IocebaH TpeTMaH mpema ocyleHuM Jiu-
IFIMa U IPUTBOPEHUIMMA 32 HajTeKa KPUBUYHA Jjesa mpema Kpusuunom 3akony buX,
3aI0NUbaBatbe HajOOJBHX CTPyUaKa y oBoj obsactu uta. Y ®eneparnuju bocue u Xep-
[[ETOBIHE YCTAHOBE 32 M3BPIIEIhe Ka3He 3aTBOPA Cy OCHOBAHE Kao mocebHe denepaiHe
YCTaHOBE KOje UMajy CTaTyc MPABHOT JIUIA U KOjUMA PYKOBOJM JUPEKTOP. YCTAHOBE Cy
OpraHu30BaHe Kao Ka3HEHO-IIOIPABHY 3aBO/IY 3aTBOPEHOT U MOJIyOTBOPEHOT THIIA'S, U TO:
1) KII3 3arBopenor Tuna 3enuna (raje ce Hanaze Ofjesbere 3a MAJIOJbETHUKE U TOCEOHO
Onjesperbe 3a n3BpIIEREe Mjepe 6e30jeHOCTH 06aBE3HOT ICUXUjaTPHjCKOT JIHjeverha 1 Iy-
Bamba y 3/[paBcTBeHOj yecranoBu); 2) KII3 mosnyorBopeHsor tuma Capajero (ca Ofjesbemem
y Yerukonuau u objexrom Vrman); 3) KII3 mosmyorBopenor tumna buxah; 4) KI13 mosy-
orBopeHor Tuna Mocrap; 5) KII3 moayorsopenor tuma Tysina (ca omjesbereM y Opantjy);
6) KII3 nonyorBopenor tuna Tomuciasrpaz (ca OxjesserseM y BycoBaumn). ¥V Pemy6iruim
CpIickoj yeTaHOBe 32 M3BPIIEhe KPUBUYHNX U IIPEKPIIAJHUX CAaHKIH]ja Cy ITocebHe ycTa-
HOBe Koje ocHuBa 1 ykuzaa Biaga PC a Haase ce y cacTaBy U 10z HEIIOCpEJHUM HA/I30POM
Munucrapersa npaszae PC, ogHOCHO Pecopa 3a u3Bpiieme KpUBUYHUX U ITPEKPIIAjHIX
CaHKIFja. YCTaHOBE Ce PeMa eHTUTETCKOM 3aKOHCKOM Djellerhy OCHIBAjy Ka0 Ka3HEHO-
MIOTIPABHHU 3aBOJIM ¥ BACIIUTHO-IIONIPABHYU JJOMOBH'S. Ka3HEeHO-I10NPaBHUM 3aBOAUMA PY-
KOBO/IE IUPEKTOPH KOjH ce OUpajy KOHKYPCHOM HPOIIEYPOM Ha MAHAAT Y TPAjarby Off IIeT
TOAIMHA ¥ KOjU 3a CBOj PaJi O/ITOBApajy MUHHCTPY pasze. Y Pemybsuiu Cprckoj mocroje
tpu KII3 3arBopenor tumna u To y: bawoj Jlymu, ®oun u Bujessuan u tpu KII3 nomyort-
BOpeHor Tuna u 1o y: J1060jy, Tpebumy u Hcrounom CapajeBy. Onjesberma 3a N3BpIIEHEe
KazHe 3aTBOpA 32 JKEHCKA JIMIA ¥ 32 U3BPIIEHe MATOJFeTHIUKOT 3aTBOPA HAJIA3e Ce Y

15V depepanuju buX ka3HeHO-TOMPaBHH 3aBOJIM CE OCHUBA]Y Kao: 1) Ka3HEHO-IIONPaBHH 3aBO/IH
3a MyIIKe 0cobe, 2) Ka3HEHO-MONPAaBHHU 3aBOJIU 32 MAJIOJLETHUKE, 3) Ka3HEHO-TIOMPABHH 3aBOIH
3a)xeHe, 4) Ka3HEHO-TIONPABHH 3aBOJIY 32 MaJIOJBETHUIIE, 5) Ka3HEHO-TTONPABHA 3aBO/I-00JTHHIIA.
Takole, y 1monyoTBOPEHHM Ka3HEHO-IIONPABHUM 3aBOANMA MOTY IIOCTOjaTH OJIjeJI OTBOPEHOT
THa.Y Ka3HEHO-TIONPAaBHUM 3aBOAMMA 3a MYIIKE 0CO0e M JKEHE MOTYy MOCTOjaTH IHoceOHa
oJjjeJberba 3a M3BPIICHA AOJHETHUYKOT 3aTBOPA M MOCEOHA Ofjesberha 3a M3BPLICHA OJIOjHE
Mjepe ynyhuBam y 0ArojHO-MONpBaHu 3aBoA (HaBeaeHo npema wiany 120. 3akoHa o U3BpILICHY
KpuBUYHUX caHKiuja y Denepanuju buX, Cryocoene nosune @buX, 6p. 44/1998, 42/1999-
ucnp., 12/2009 u 42/2011)

V cjepuuiTy nitk BaH cjeiiita Y CTaHOBE MOT'Y IIOCTOjaTH OCEOHA 0/1j€JbeHba 3a H3BPLICH:C: Ka3HE
3aTBOpPA 3a JIMIIa MYIIKOT WK )KEHCKOT 110J1a, Ka3He MaJOJLeTHUYKOT 3aTBOPA 3a JIMIA MYILIKOT
WJIH XKEHCKOT 110J1a, BACIIUTHE Mjepe yryhuBama y BACIUTHO-MIOIIPABHH JIOM 33 MaJIOJbETHA JINLA
MYILIKOT MJIM KEHCKOT TI0JIa, Mjepe MPUTBOPA, O/je/beibe ca MOCEOHUM PEKUMOM, OIIjeIbCHe
MOjayaHoOr HaJ30pa M MHTEH3MBHOI IporpaMa MoCTynama, O/jjeJbehe eKOHOMHUje, hapMe HTI.
Hageiena ojijesbesa MOTY OUTH MOJIYOTBOPECHOT MITH 3TABOPCHOI THIA, a OCHUBA MX M YKHIa
MHHHCTap npasje (HaBeJeHO mpeMa 4iaHy 14. 3aKoH 0 M3BpILICHY KPUBHYHHUX U MPEKPLIAjHUX
canknyja Pemyomuke Cpncke, Cayorcoenu enacnux PC, 6p. 63/2018).
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Ucrounom CapajeBy. BacutHoO-IIOIIpaBHY 10M 32 MaJIOJbETHA JIMIA CE HATIA3H Y CACTABY
KII3 Bama Jlyka. Kag je y mutamy Bpuko JucTpukT, cutyayja ca U3BpIIeeM Ka3He 3a-
TBOPA je MOMPWINIHO creruduyHa, jep Jucrpukt uma coj 3VIKC anu Hema YeraHoBe 3a
U3BpIIEe Ka3He 3aTBOPA. Kao KOMIIPOMUCHO pjellierse, a Ha OCHOBY 3aKOHA ¥ CIIOPa3yMa
CKOIUbeHUX u3Mel)y eHTuTeTCKMX MUHMCTapcTaBa npasye u [IpaBocyaue komucuje y bp-
YKOM, JINIIA KOja UMajy IpeOuBaiuInTe Ha TepuToprju bpuko JuctpukTa a Oyay ocyheHa
Off CTpaHe OCHOBHOT WIu AmenanuoHor cyzna y bpukom, mory na 6upajy aa u he xasuy
3aTBOPA M3JPIKABATH Y HEKOj 07 Ycranoa y Permy6uruiu Cprickoj min ®eneparnuju buX.
HapasHo, 0Baj crerudukym He BaXKH 32 0CyleHa JIMIA KOja MMajy mpeOuBaIHIITe ¥ jei-
HOM OfI €HTHTETA a IIPABOCHAXKHO Cy 0CyljeHa Ha Ka3Hy 3aTBOpA O/ CTpaHe cyzmoBa y Jluc-
TPHKTY. Y Be3U ca IPETXOIHO HAaBeJECHUM, jACHO CE MOXKe YOUHTH 71a je cutyanuja y bocan
u XpereroBUHN BeOMa CJIOXKEHA, He caMo Ka/ia je y MUTamby OpPraHu3alyja U OCHHUBAME,
Beh 1 camMo QyHKIMOHKCAbEe YCTaHOBA 32 U3BPIIIEbe KasHe 3aTBOpa. OBO je moceOHO Ha-
TJIAIIIEHO YKOJIUKO ce y3Me Yy 003up unmbeHnna mnocrojama yernpu 3UKC-a uuje Hopme
HIICY Y HOTIYHOCTH yCarjIalleHe IITO MMa 32 MOC/beUITy PA3JIiKe U HejeHAK TPETMaH
IpeMa ocyl)eHIM JIMIIMA Y OBOj APKABH.

JpxaBe y OKpyKely MMajy HElITO APYTauljy HOPMATHBY U 3aTBOPCKY OpraHU3AIIH]Y.
Taxo, Hp. y Pemy6uriu XpBaTckoj mos HaazopoM Pecopa 3a 3aTBOpCKY cycTas U mpoba-
ujy Muncrapcersa npaBocyha u yipase, Hanase ce Cpeiuiiby YPest 32 3aTBOPCKH CyCTaB
u CpeuIImy ypes 3a mpobanujy y oKBUpy Kojux ynknuonue: 14 [Ipobamujckux ype-
na, mect Kasauonuia, 3aTBopcka 00JTHUIA, 14 3aTBOpa, /iBa OorojHa 3aBoja, LleHTap
3a mujarHocTUKy u [{eHTap 3a n306pas3by?. 3a pa3iuky o cycjena, y Pemyosunu Cpouju,
07T HAZI30pOM YTIpaBe 3a U3BpIIee KPIBUYHUX CaHKIKja MuHUCTApCTBA IIpaB/e Hala-
3u ce JieeT KazHneHo-monpaBHux 3aBoja, 17 OKpy:KHUX 3aTBOpa, CIelijasHa 3aBojicKa
6osmuna u BacnutHo-nonpasHu oM. [IpeTX0HO HABEIEHO YKa3yje /1a ce OpraHu3aryja
3aTBOPCKUX YCTAHOBA PA3JIHKYje O Ap:KaBe IO ApKaBe a 3aBHUCH o7 OpojHUX (akTopa
Kao IITO Cy: YHYTpAIllbe MOJTUTHIKO ypehermbe ApxKaBe, TEPUTOPUjaTHA OPTAaHU3ANNja U
TYCTHUHA HACEJHEHOCTH, EKOHOMCKA U COIMjaJTHA CUTYaIHja, 3aKOHCKH U MO/[3aKOHCKH OK-
BUP, CTOIIA KPUMUHAJIUTETA, TIPOLIEHAT PEL[INBI3MA UT/. YIIPaBO TO HABOAU HA 3aKJbY-
YaK J1a IEHUTEHCHjapHe YCTaHOBE 32 M3BPILIehe Ka3He 3aTBOPA MPEZCTaBIbajy KOMJIEKCAH
U CJIOKEH JPIKaBHU alapar y KojeM MOjeJHAKO BAXKHY YJIOTY UMajy OylieTcka cpesicTa
1 eQeKTUBHOCT PA3JIMYUTHX CyDjekaTa Koja ce IocMarpa Kpo3 HPH3MY KBAIUTETA Mje-
pa U aKTUBHOCTH KOje ce CIIPOBOZIE IIpeMa 3aTBOPEHUNUMA. JIpyruM pujednmMa, mito ¢y
00JbH YCJIOBU Y 3aTBOPCKUM IIPOCTOPHjaMa ¥ Pa3HOCBPCHU)U TPETMAHCKU 00NN pajia
ca 3aTBOPEHHUIINMA YTOJINKO je Beha MoryhHOCT 112 ce ocyl)eHUIM IpeBacIuTajy 1 BpaTe y
JPYLITBEHO IPUXBAT/BHBE 00JINKE OHATIAKA.

YHypaurma opraHu3anyja 3aTBOPCKIX YCTaHOBA KOja MOpasyMjeBa Ha3UB M Opra-
HU3AU]y CIyKOHU, CHCTEMATHU3AIN]y PASHUX MjecTa U OIIIITe, OZHOCHO TI0CeOHE YCII0Be
3a 3aI0II/haBakbE 3aTBOPCKOT 0c00sba Hajuerhe ce ypehyje SMUKC-oM wmiu akToM I10/13a-
KOHCKe cHare (mpaBwiHUK)®. Y YcraHoBama Mory jia Oy/ly OCHOBAaHE pasinduTe CIyKOe
071 KOJHIX Cy, 32 HEIIOCPe/IaH paji ca 3aTBOPEHUIINMAa, HajOuTHHje ctyxk0a 06e36jehema nin
T3B.3aTBOPCKA MOJIUIMjA U CTyxk0a TpeTMaHa. Y HaJIeXXHOCTH Cyxkbe 06e30jeherma je

17 TIpeysero 15.5.2022, ca https://mpu.gov.hr.

8V Peny6munu Cprickoj, KOHKPETHO, CBa HaBEJICHA IUTama Cy NponucaHa [IpaBUIHHKOM
0 YHYTpalllth0] OpraHU3alMji M CHCTEMATU3ALMjU PAJHUX MjecTa KOjer IOHOCH JUPEKTOP
VcTaHOBE y3 CarnacHoOCT MUHHCTPA.
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obassparbe cenehux mocsosa: 6pura o 6e36jeHOCTH YCeTaHOBE, PaMIMINTa, IIPOCTOPH]ja
y KOjuMa 3aTBOPEHUIN O0paBe U pajie, 6pura o 0fp:KaBarmby YHYTPAIIHET Peia U JIICIIU-
IUTHHE ¥ YCTaHOBaMa, CIIPOBOl)erhe 3aTBOPEHUKA W MMPUTBOPEHUKA W OCTAJIH IIOCJIOBU Y
cryaty ca 3akonom. City»x06a TpeTMaHa je 3a/iy:KeHa 32 IUTaHuPakbe IPOrpaMupatbe, opra-
HU30Bame U CIIPOBOY)erhe MPoIleca MPeBacIiTaimba 3aTBOPEHUKA U Y TOM [[IJBY KOOP/IHHHY-
pa paji ocTaIMX yJecHUKa y ToM Iporiecy”. Ha mocioBrMa tperMana paju ozipeleH 6poj
BacmuTaua (y 3aBUCHOCTH 07 BEJIMYKMHE YCTAHOBE ¥ OpOja 3aTBOPEHHUKA) KOj1 HETIOCPETHO
QUTH U TIyTeM JIPYTHUX CTyK0U IIpaTe paj| U MOHAIIAhe 3aTBOPEHUKA MPIUIIKOM H3/[pKa-
Bama KazHe KaKo OW MPHjeHI/IN CaBpeMeHU MeTo/u u obsunu pajga. Behuwa 3atBope-
HUMKA Ka3Hy 3aTBOpa M3/IpKaBa y OMINTEM PeXuMY Koju je perynucan 3UKC-om, mok
je 3a oHe mpobieMaTHuHe mpe/BuljeH mocebaH PeXUM U3/[PKaBaba KOJU je PeryJiicaH
OCeOHUM 3aKOHOM,

4. PAKTOPU KOJU YTUUY HA YCIIJEIITHOCT
PECOIINJAJINSAIINJE SATBOPEHUKA

Kosuko je 6utHO HaBecTH (hakTOpe KOjH JOMPUHOCE YCITjElTHOj pean3alfju mpa-
BACIUTHOT YTUIIAja U IPoIieca PecoIijan3aluje, TOIUKO je OUTHO Impuje cBera 0bjacHu-
TH IITA Ce KPHje U3a IM0jMOBA PEeCOIMjain3aliija U MpeBacluTaba 3aTBOPeHuKa. Pujeu
PEeCOIHjaTi3aIija eTUMOJIONIKHY je JIATHHCKOT IOPHjeKIa jep je M3Be/leHa U3 JIATHHCKUX
pujeun re (IIOHOBO) U socius (IpyT, APYIITBEH) IITO 6K ce Y CBOM U3BOPHOM OOJIUKY MOT-
JIO TIPEBECTH Ka0 TIOHOBO COIMjaTM30BaTH. AKO ce y3Me y 003up JeHHHUIIM]a M0 K0joj ce

1 3akoH 0 W3BpLICHY KPHBHYHHX M TPEKpIIajHUX caHkuuja Peny6nuke Cpricke, Cryocoeru
enacuuk PC, 6p. 63/2018, wian 24. u 25.

Haxo ce cBako ocyhero nmurie, 3a Bprjeme O0opaBKka y IpHjeMHOM OffjeJberby, YIIO3HA ca oipeadaMa
3UKC-a, kyhHOM pemy u OpyruM mpomucuMma KOju ce OJHOCE Ha MpaBa U TYKHOCTH OCyheHmX
JIMIA Y TOKY U3/IpKaBarba Ka3He 3aTBOPa, UIIaK I0CToje ocyheHa Jiiia Koja ce Tora He MpUIpiKaBajy
M KOja CBOJUM MOHAIIAkEM OTEXaBajy MpoBohere MpeABHCHOr HHAMBHIYaTHOr MporpaMa
nocrynama. HakoH mro ce mpemMa 0BaKBHM JIMIIMA TIPEITy3My CBE PACIIOIOKHBE Mjepe Koje ce
OJIHOCE Ha OfipXKaBamse pesia u 6e30jeAHOCTH (JUCHUININHCKE Ka3He, ITojadaH HaJ[30p, CMEJIITaj y
OfljeJbeHhe ca MOojayaHiM HaJ30pOM, YCaMJbCHE U JIP), @ UCTE HUCY Jlajle OUeKUBaHEe pe3yJiTare,
nocroju MoryhHoct pacnopena oBux qmna y Omnjesseme ca moceOHUM peskumoM. Pacmopen y
Onjesberbe ca MOCeOHNM PEKIMOM Ce He TPETHpa Kao JUCLUIUIMHCKA Ka3Ha. YIpaBo 3001 OBaKBHX
NpoOIeMaTHYHHX 3aTBOPEHHKA, JIOILIO je /10 n3/iBajambeM jeaHor qujena Hopmu u3 3K C-a, kako
Ou ce 3a yBeo mocebaH PeXXUM U3BPIICHA, INTO je nMmaio 3a pesynrar aa 2010. roqune nohe no
JIOHOIIEHa MOCEOHOT 3aKOHAa KOjHM je peryimcana oa oGmact. [Ipommc kojum je perymmucan
moce0aH peXXUM M3BpIIeHA Ka3He 3aTBopa y Penmyommim Cprickoj je 3akoH 0 ToceOHOM peKUMY
u3BpIICHa KasHe 3atBopa (Crmyorcoenu enacuux Penyonuxe Cpncke, Op. 30/2010). Onpendama
HaBeJICHOT 3aKOHa ypeljeH je moctynak pacropehuBama ocyhernx nuua y Ojesberbe ca moceOHIM
pexuMoM (y nalbmbeM TekeTy Ofjesberse) u opranu3sanuja camor Ojesbeba, allid U TMOJI0XKa]
JMCHUIDINHCKA OJIrOBOpHOCT ocyhenux nmia. Omjesberbe ca MoceOHNM PeXkKNMOM OCHOBAHO je
yaytap KIT3 ®oua kao noceOHo 3aTBOpeHO Ojijesbeihe 0Be Ka3HEHO-TIONPABHE YCTaHOBE Koja je
3arBopeHor Tumna. Hamxzop Han panom Oxnjesserma Bpiy MUHHCTapCTBO Tpase, 0K OfjesbemeM
pykoBomu pykoBoxunan Opjesberma KOju 3a ¢Boj pan oaroapa mupekropy KII3 doua. ¥V oo
Opnjesseme ce pacnopellyjy oHa ocyheHa numa MyIIKOT Tojia Koja Cy 3a BpHjeMe H3BpIICHA
Ka3He 3aTBopa OUTHO yrpoxasaja 0e30jeaHOCT, OJHOCHO Pel ¥ JMCLIUILINHY y ycTaHoBH. CBpxa
pacniopenia y Ojijesbembe je CrpevyaBame CBHX OOJNMKA TOHAIama OCyheHHX A Koja 3a [Ub
UMajy HapylaBambe (OpMalHOr CHCTEeMa U OpraHM3alyje pajga Ka3HEHO-TONPaBHHUX YCTaHOBA,
KpO3 MPUMjeHY ITOCEOHNX METO/Ia U O0JIHKA Pajia.
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conujanu3anyja gedHHUIIE Kao IPOIIeC COIMjaTHOT yuewa Y KOjeM MojeauHar 1o0uja
COIMjAJTHO PeJIeBaHTHE O0JIMKe TIOHAMIAmha U 00JIHMKYje ce Ko JIMIHOCT Ca CBOjUM CIIe-
U(pHYHOCHUM KapaKTepUCTUKAMa,? OH/ia OW pecolyjiansanyja mopasymjeBaja mpo-
[eC MOCTEEHOT PEMHTErPUCAhA MPECTYITHUKA U3 KPUMHUHJIAHE TIOATPYIIE Y APYIITBEHE
3ajeHUIE Kao rpyiy.22 [[peBaciuTame, y 3aTBOPCKO] IPAKCH HPEJICTaBIba MPOIIEC KOjH Y
cebu Ca/IPiKi AKTUBHOCTU KOPUTOBAama JIPYIITBEHO HENMPUXBAT/PUBHIX HABHMKA, CTABOBA,
MHUIUbERHA U IPYTUX 0COOUHA U AKTUBHOCTU HA IUIAHY JIOTPA/IEbe i KOHAYHOT CTPYKTYPH-
cama JIMYHOCTH.>

3aTBOpcKe MHCTUTYIMje UMAjy KJbYUHY YJIOTY y HPOIECHMa PECOIMjaIn3alyje 1
[PeBACIINTAbA 3aTBOPEHUUKA. Takol)e, IMajy BEJIMKY [PYLITBEHY OZITOBOPHOCT 32 OCTBA-
pUBaEbe CBPXe U IIW/hEBA KAXKHaBaba MPECTYIHIKA, OHOCHO e(DMKACHO U3BPIIEHE 13-
peueHrxX KPHBUYHUX CAHKIMja U Mepa y MPEBEHIMji KPUMUHAIUTETA.* YIIPABO U3 TOT
passiora, Jip;kaBe HACTOje /1a KOHCTATHO YHATIpel)yjy 1 ocaBpeMembyjy COTICTBeHe 3aTBOPC-
Ke cucreme. Mnak, mpakca ¥ IOCTYIIHH TIO/IAllK Uy Y IPUJIOT Te3H /ia €y eheKTH 3aTBopa
MHOTO CKPOMHUjH HETO IITO TO TeopHja ykasyje. Tako ce of mpakTuyapa u3 oBe obia-
CTH YEeCTO MOKE UyTH CTaB /1A je 3a MIPECTYITHUUKE KOji HEMajy KPUMHUHAJIHY IIPOIILIOCT,
KOjH Cy MJI/IU ¥ JKUBOTHO HEUCKYCHH, TOCEOHO OHe KOju ¢y ocyljeHH Ha Ka3He 3aTBOPa JI0
TOAIVHE ZIaHa, MHOTO ebHKACHUje OMI0O IPUMjeHUTH HEKY Of] aJITPEHATHBHUX CAHKIH]ja
YEKJby4yjyuu v KyhHU 3aTBOD, HEro ynyhuBary ux y 3aTBop. 3aTBOP 3a Ty BPCTy ocyheHnka
MOKe OUTH BeoMa JIOIlle HCKYCTBO, HEKa BpCTa KOHTAMUHAIIUje, A U ,,CeMUHADP“ HAKOH
Kojer joI jade Oy/y yBy4eHH y AUCHYHKIMOHATHE OIHOCE KDUMIHIAHUX MUJbEA. YIIPABO
3060r OBUX HETaTUBHUX edeKara, HEOCIOPHO je /Ia BEJIMKY YJIOTY y CAMOM IPOIECY W3-
Jp’KaBama 3aTBOPCKUX KA3HU U YCIJEITHOCTH Y OTKJIAKAY Y3POKA KPUMUHJIUTETA UMa
IIPEBACIUTHU TpeTMaH. Pecolujannzanyja u yCIjelmHocT MPeBACIITHOL TPETMAHA 3aBH-
CU Y BEJIUKOj MjepH U Off 00pe OpraHusalyje U capajiibe CayK0u Koje PyHKITMOHUIILY Y
Ka3HEHO-TOIPBAHOM 3aBOJLY, K0 1 HECMETAHOT CIIPOBOL)erba CBIX 3aKOHCKUX O/[PEI0HN ¥
OKBUPY HOPMaTHUBHOT CHCTEMA. >

VKOJIMKO ce BpaTHMO Ha (aKTOpe KOj JIOIPUHOCE YCIjEIIHI]0] pealn3alyju mpa-
BACIIUTHOT YTUI[aja U MPOIeca peconujaausanyje, IpBu (GakTop Kojer je moTpedHO Ha-
BECTH je Kareropusaiiyja ycranosa. Kareropusanuja ka3HeHO-IOIPABHUX YCTaHOBA TIOJI-
pasyMjeBa moCTojare Pa3JINYMTHX THIIOBA U BPCTA 3aBOJIA U OJfje/berha y KOja ce KJIacH-
GbUKyjy pa3yiunTe KaTeropuje ocyheHuka y CKIaay ca BUXOBUM JIMYHUM OCOOMHAMA U
KPUMHUHOJIOIIKIM KapakTepucThKama. Kareropusarujy Bajba CXBaTUTH Kao0, HA OCHOBY
HayKe HACTa0, IIPAKTHYAH OKBHUP 32 PasjinyuTe 00JIMKE TPETMAHA HPHJIAroljeHe JNYHO-
cru ocyherunka.2® IcToBpeMeHO Ipe/icTaBiba IPELYC/IOB CAMOT 3BPIetha Ka3He 3aTBOPA

2

Por, H. (1972). Coyujarna ncuxonoeuja, beorpan, 73.
22 Mauanosuh, H., Hagapesuh [I. (2014). ITenonowxa andpazozuja, bamwa Jlyka, 45.
Manrenuh, 1. (1983). [lenonowka anopacoeuja. beorpan: Buia nikona yHyTpallsbiX M0CI0Ba,
55.
Urpauxkw, J. (2019). Hzspuwerse kpusuunux cankyuja u mepa y Cpouju, Odzo6opHocm u cankyuja
Y KpusuuHoM npagy: ca NocebHUM 0cepmom Ha Melhynapoono kpusuuno npaso. beorpan:
VY apyxeme 3a Mel)yHapoJHO KpUBHYHO TpaBo, 395.
» Marnanosuh, Hagapesuh (2014), 57.
26 Pamosanosuh, J[. (2000). Kamezopuzayuja ycmanosa 3a uzepuierbe KpUSUYHUX CAHKYUjA y
Penyonuyu Cpouju, Peghopma cucmema usspuierba kpusuunux canxkyuja. beorpan: Ynpyxeme
3a me”osorujy Jyrocnasuje, 53.
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jep ToCTaBJbarbe OCHOBA MHAUBHUAYATHOT TPETMAHA 3aBUCH OFf THUIA YCTAHOBE Y KOjy ce
ocyhenux ymyhyje. ¥ oBoM iujesty ¢y CTpydrbaliy Ha BpHjeMe IPEII03HAIN HAIlyIITathe Te-
PUTOPHjATHOT IPUHIIUIIA N3BPIIeha Ka3He 3aTBOPA. [IpUHIN “THUH yCTAHOBE U TPETMAH
caracHO JIMYHOCTU» Tpeba 1a oMoryhu peannzanujy caBpeMeHHX MeHOIOMKUX JOCTHT-
uyha y obs1actu Tpermana ocyheHux una.’ YupaBo pasHOBPCHU THUIIOBH 3aTBOpa Tpeba
na oMmoryhe KBaJIUTETHY WHAMBUIYyATU3aNHjy ocyeHrKa, a cpede “KPIMUHAIHY WH-
dexnujy» u GpopMHUpame jakor HeraTUBHOT He(OPMATHOT CUCTEMA, Te Jla OMOryhe IpH-
MeHy Pa3HOBPCHUX KOPEKI[MOHUX [POrpaMa afieKBaTHHX 3a ofpeljeHy rpymnanujy ocyhe-
Huka.? [Ipema jemHOM 6pOjy TeOpeTHUYapa, yCTAHOBE Ce, TPeMa KPUTEPHjyMY BPEMEHCKOT
Tpajara Ka3He 3aTBOPA, KATETOPHUIILY HAa OKPYKHE 3aTBOPE U Ka3HEHO-TIOMIPaBHE 3aBO/IE,
I YeMy ce Ka3He 3aTBOPA JI0 je/THE TO/IIHE U3BPIIABA]jy Y OKPY:KHUM 3aTBOPIMA, a JIyXKe
KazHe y Ka3HEeHO-IIOIPABHHUM 3aBOJMMa (OBaKBa KaTErOpH3al[ija TUIIOBA 3aBO/A TIOCTOjU
y Perny6smiitu Cp6uju mTo je MPeTX0HO HaBeZEHO V TeKCTy). Jasbe, mpeMa cTereHy 06es-
Ojehema, creneHy orpaHmuera c1000/ie KpeTarma 3aTBOPEHHUKA, K0 U TIPHMjeeHUM Mje-
pama ImocTymama mpeMa 3aTBOPEHUINMA, Hajuelthe ce yeTaHOBe KIaCUDUKYjy y: YCTaHO-
B€ OTBOPEHOT THIIA, YCTAHOBE ITOIyOTBOPEHOT THIIA U YCTAHOBE 3aTBOpeHOr Trma. [Toctoje
1 3aBOJIM 3aTBOPEHOT THUIIa ca mocebHuM 00esbjelerem. [oceOHa KaTeropuja 3aBoja cy
OTBOPEHH Ka3HEHO-TIOIIPABHU 3aBO/IU, KOjU HE [OCTOje HU Y jeAHOM eHTUTeTy y bocHU 1
XepreroBuHy, a y KOjUMa, 110 ITPABIITY, Ka3HY 3aTBOPA U3BPINIABAjy HEXaTHH U3BPIIMOIH
KPUBUYHUX /€714, OTHOCHO 3aTBOPEHUITH KO KOjUX je TIPETXOTHO OCTBAPEH BUCOK CTEIIEH
pecorujan3anyje y 3aBoAUMa II0JIyOTBOPEHOT U 3aTBOPEHOT THIIA 3aBozia. Kareropmsa-
I7ja 3aTBOpPA je BeoMa OUTHA 300T OCTBAPUBAIGA jOII jeTHOT (PAKTOPA KOJUM Ce IIOCTIKE
yCITjelllHa pecolldjayn3aliyja 3aTBOPEHHKA a TO je KiacuuKanyja ocylheHux JIuIa, a ca-
MEM THM U PEUHTErpanuja ocy)eHnKa y APYIITBEHY 3ajeTHHIILY.

Hpyru dakrop 6e3 Kojer ce He MOXKe HHM 3aMHCJIUTH YTBPYUBAIGE U CIPOBONEHE
TpeTMaHa Ka0 OCHOBHE METOZIE Y IIOCTYIIAky ca ocyeHUM JIMIUMA je, CBAKAKO, KJIACH-
¢buxkamnyja ocyeHux JINIa 1 TO jeHO 10 HajCHAKHUJUX CPEJICTaBa 32 IIOCTH3ake IUbeBa
KOHIIEINTa Pecolfjain3anyje u pexadbuiuTaiyje.? TpeTMaH je mpoliec Koju mojjpasyMjeBa
IUIAHCKE, CHCTEMATCKE ¥ OPTaHU30BaHe AKTHBHOCTHU KOje ce CIIPOBO/IE IIPeMa 3aTBOPEHH-
IFIMa, YU je U BUX0BO 0CII0C00shaBabE /1A TOLITY]Y APYIITBEHEe HOPMeE U IIPaBUIa
112 He O BUIIIE I0JIA3IUTH Y CyKoD ca 3akoHOM. Cory:k0a TpeTMaHa MpopaMupa U KOOp/U-
HUPA BAaCIUTHU PaJi, UCIUTYje IMIHOCT 3aTBOPEHUKA, 3paljyje mporpam moCTymama 3a
CBAKOT 3aTBOPEHIKA TOHA0CO0, HETTOCPETHO IIPATHU PaJ] U IIOHAIIATHE 3aTBOPEHUKA Y TOKY
UyIprKaBarba Ka3He 3aTBOPA, 00jeiniby]je MojaTKe, aHATTM3UPA U IIPOYIaBa IIOCTUTHYTE Pe-
3yJITaTe, Te HA OCHOBY MIOCTUTHYTHX pe3y/ITaTa Ipeay3uMa notpebHe Mjepe u yHanpelhyje
BACIUTHY paz y Yeranosu. CBpxa Kiacu(UKanyje je CTPUKTHO mporricana CTanfapAHuM
MUHUMAJHIM MPaBWINMA 32 TIOCTyTame ca 3arBoperunuma YH. Osum mehyHapopaum
AKTOM, TIPABIJIOM Q3. IIPOIIHCAHO je 00aBe3HO Pa3BPCTABAHE U MMBHU/IyIN3AIIN]ja 3aTBO-
peHHKa y cMuciy ciaefehux 1usbeBa: a) moTpeOHO je pa3BpCTaTH 3aTBOPEHUKE HA HAYKH
I1a OHU ca 1e6JpUM KPUMUHJIQHUM JIOCH]€OM U JIOITUM KapaKTePHUM IIPEAUCIIO3HIIjaMa

27 Mapuh, B., Bynarosuh, W. (2004). Cucmem usépwersa kpusuunux canxyuja y Penyonuyu
Cpbuju, beorpan, 39.

2 Urpauku (2020), 54.

¥ Aranankosuh (1988), 153.

3 3aKkoH O HM3BpLICHY KPUBMYHHMX M IpeKplIajHux caHkiuja PemyOmuke Cpricke, Cryorcoenu
enacuuk PC, 6p. 63/2018, uman 3.
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He OCTBApyjy HETaTUBAH YTUIIAj HA ipyTe ¥ 0) MOTPEOHO je 3aTBOPEHUKE TIO/INjeTUTHU TI0
KaTeroprjama Kako OU ce 0JIaKIIIa0 HAYWH CIIPOBOljera Mjepa TpeTMaHa, ITo 3HaYH Jia
Mjepe TpeTMaHa Gy IITO BuUIlle MpusiaroleHe auaHocTH ocyhernka. Kako 6u ce ocrBapu-
Jia [IBa HaBeJIeHa [[IJba, IPEMOPYyUyje Ce /1a Ce 3a PAasINYKTe KATErOpHje 3aTBOPEHHUKA KO-
PHCTe OJIBOjEHU 3aTBOPH IJIH OJIjesIv/O/ljeJberba, a []a ce MPOrpaM IOCTYIama IPUIIpeMa
y HajkpaheM poKy [0 IpHjeMy U IPOyIaBamy JIMIHOCTH CBAKOT OCYl)eHIKA U TO HA HAUNH
2 mporpam Oyjie MaKCHMAJTHO IPUJIArol)eH MHAMBHU/IyaTHUM T0Tpebama, CriocoOHOCTH-
Ma U craBoBHMa ocyhenuka. Kinacudukamyja 3aTBOpeHrKa 00yXBaTa MOCTyIIaK KOjUM ce
BpIIK MHTEPHA Kiacubukanyja u pexiacudukanyja, HauuH mpahermba CpoBolerma mpo-
rpama IoCTyIarba ¥ BPCTe U 0OM IOTOHOCTH KOje Ce MOTy 0100paBaTH 3aTBOPEHUIIIMA.
HcroBpeMeHo, IPe/ICTaB/ha METOJ KOJUM Ce BPIIU KOOP/IMHICAEhE IPOrpaMa MmoCTyIama
U JINYHOCTHU 3aTBOpeHuKa. Kinacudukarmja 3aTBOpeHrKa y KiIaciupuKaoHO-CTHMY.Ia-
THBHE I'pyIIe He 00yXBaTa 3aTBOPEHMKE KOje Cy Ocyl)eH! Ha Ka3He 3aTBOPA O TPU Mjecera
U Marbe KazHe. Y Ka3HeHO-NOIpaBHUM ycTaHoBaMa y Pemybsunu Cprickoj moctoje cie-
nehe KracubUKAMOHO-CTUMYJIATHBHE IPyIe: IpunpeMHa, A2, A1, b2, b1 u I3

Jla 61 ce MpaBIJTHO U3BPINIIIA KIacupHKAIMja 3aTBOPEHUKA, TOTpeOHA je IpeTXoa-
Ha KBAJIUTETHA OIICEPBAIIja IMYHOCTH 3aTBOpeHrKa. CBU 3aTBOPEHUIIN HAKOH Z0JIACKA
y Ka3HEHO-IIONPABHY YCTAHOBY CMjeIITajy ce Y IPUjeMHO OZIjeJberbe TJje, Y 3aBICHOCTH
071 BECHHE KazHe, bopaBe 071 15 10 30 /jaHa. 3a BpujeMe O0paBKa y IPUjeMHOM O/]jeJberbY,
JIMYHOCT OCyl)eHOT JIMI[A ce TPOYYaBa Ca IICUXOJIOMIKOT, Ie/IATOIIKOT, COIMjaTHOT 1 Oe3-
OjemmocHOr acmekta. Ha ocHOBY pesysirarta omcepBariyje JIMYHOCTH KOjy 00aBba THUM
CTpYUHaKa IPUjeMHOT O/]jeJbetba, BPIIH Ce MPOIljeHa PU3NKA 3aTBOPEHUKA U YTBPyje ce
HPHjeIIOT IIPorpama MmocTymama Kojy ofobpaBa AupekTop ycranose. HakoH Tora 3aTBo-
PEHHIIH ce pacropel)yjy y T3B. mpunpeMHy rpymy (3aTBOpeHUIN ocyh)eHn Ha Ka3Hy 3aTBO-
pa /10 je/iHe TOAIMHE Ty IPOBE/TY Y4 U3peueHe Ka3He, 0K CBY APYTH IPOBE/TY TPU Mjecelia).
TokoMm pacriopesa y IPUIPEMHO] IPYIIH, IPATH Ce MOHAIIAE 3aTBOPEHUKA U Peain3a-
1ja TpBOOUTHO ofipeleHOr mporpama MOCTYIarkha, a Ha OCHOBY OCTBApPEHUX Pe3yTaTa
BPIIIH Ce JIa/bU PACTIOPE Y KIacu(bUKaIHOHO-CTUMYJIATHBHE TPYIIE KOje ce PA3JIUKY]y 0
CTeIeHy U MHTEH3UTETy MHAUBIAYTHOT paja. Kiacudukamnuja je Beoma 6utHa 3a 3aTBO-
peHuKe 300T OCTBAPUBAEHA IOTOTHOCTH YHYTAP U BaH YCTaHOBE, a O7] FbUXOBOT [IOHAIIAHhA
U 3aJ1arama 3aBUCH U pexiacudukanuja. Pexnacudukaryja ce BpIIN Ha OCHOBY CTaTHOT
npahera aKTHBHOCTH 3aTBOPEHHKA Y CBHM aCIEKTUMA *KUBOTA, [IOHAIIAkha U Pajia y 3a-
TBOPY, T€ OJf TOTa 3aBUCH /Ia JiK e 3aTBOPEHUIM HAaKOH o/[pel)eHor BpeMeHa /ia mpehy y
6osby W y J101IHjy KIacubUKAIHOHY TPYITy. YKOIHKO TO 3aCIy:Ke U JI0KAKY CBOjIM 3a-
JlaramiMa ¥ [oHaIIambeM, Moryhe je a ce pexiaciuduKaIyja 3aTBOPEHIKA BPIIA CBAKKUX
mrect mjeceriy. Vizyserak cy 3aTBOPEHHI KOjH Cy OCyl)eHH Ha 3aTBOPCKE KasHe /0 JBHUje
TOZIMHE, jep ce Yy TUM CIydajeBUMa pekacuuKaIija BpIIN CBaka TP Mjecera. Bpera,
HAYUH KOPHINTEHA U Jy’KHHA TPajarba MOTOJHOCTH 3aTBOPEHUKA JUPEKTHO 3aBUCH O]
KIacupuUKaIje, TaKO 12 je To OUTaH KOPeKTUBHU (PAKTOP V OHAIIAKY 3aTBOPEHUKA.

5. IIOJAM 1 OBJINIIU ITPEBACITUTHOI TPETMAHA
Kouneniyja mpeBacutHOr TpeTMaHa 1061ja Ha 3HAYA]y TEK HAKOH IPYTOT CBjE€TCKOT
paTa, jep TeMeJbHU IUJbEBU MOCTAjy IPEBEHIIMja ¥ TPETMaH, OZHOCHO PECOIMjai3anuja

3! TIpaBUJIHUK 0 KIacubuKauuju u pexiacudukauju 3arsoperuka, Cryocoeru enacnux Penybnuke
Cpncxe, 6p. 59/9.
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T7Ije ce UCTHYE BAXKHOCT MHANBUAYAII30BAHOT IIPHUCTYIIA, OTHOCHO TPETMAaHa, KOju Tpeba
OZIpa/IUTH HAKOH MCUTHBAKA IMYHOCTH.3? [10/] TPETMAHOM Ce Y CAaBPEMEHOM IIE€HOJIOIIKO]
AHZPATOTUjH MOpasyMjeBa IOCTyIalbe ca U3BPIINONIMA KPUBUIHUX Zjesia 1 00yxBaTa
Tpu (ase: MOCTyIabe Y TOKY Bojerba KPUBIHUYHOT TIOCTYIKA, Y TOKY M3BPILIEHA KPUBUY-
He CAHKIIMje Y 3aTBOPCKO] YCTAHOBU U Y IIOCTIIEHATHOM Iieprofy. CBpXa MpeBacIIUTHOT
TpeTMaHa, y cBU dasama, Tpeba a ce Oryiesia y OTKamamy HeTaTUBHUX (HAKTOpa JIMYHO-
CTU YYMHUOIIA KOjHU CY I'a JIOBEJIH /10 KDUMHUHOTEHUX TOHAIIAbA U TOUHHEhA KPHBUUHUX
njena. IlpeBacuTHY TpeTMaH Tpeba /ja yTHUe HA OCyl)eHUKA /1a Ka3Hy JOKMBU He Kao
oziMaszzy, Beh Kao Mjepy mpeBaciuTama. Y TOKY Boljera Cy/ICKOT IpoIieca, Te U3PHUIlamba
oziroBapajyhe caHikuje mpema OnTy:KeHOMe, MOpa Ce BOJUTH PauyHa /ia KOHIEMT cyherba
U u3BpIIeka Oyay KOMIUIEMEHTAPHH, [ITO 3aXTjeBa Off KDUBUYHOT MOCTYIIKA /A ,,CTOjU
IO/ U/IEjOM JINYHOCTH, YMMe U caMa Ka3Ha 00uja apyry opjeHTanujy.s3 On TpeTMaHa
KOJH Cce CIIPOBOJIM 32 BpHjeMe U3BPIIeHa Ka3He 3aTBOPA Y 3aTBOPCKO]j YCTAHOBH, HA UEMY
je GoKyc 0BOT pajia, 3aBHUCH YCITjeIITHOCT PECOIHjaTh3alje TMUHOCTH 3aTBOPEHHKA.

Kao mro je Beh momenyto, Tperman ce Moxke nebUHHUCATH KA0 MPOIEC KOji TOJ-
pasyMjeBa ILUIAHCKE, CUCTEMATCKe ¥ OPTaHM30BaHe aKTUBHOCTH KOje Ce CIIPOBOJIE TIpeMa
3aTBOPEHHUIINIMA, & UHjH je IIUJb BUX0BO 0CHOCO0/bABAbE A TIOIITY)Y APYIITBEHE HOPME
U TpaBwIa ia He OU BUIlle IOJIA3IUIHN Y CYKOO ca 3aKOHOM. BacmuTaum koju pase y ok-
Bupy Cxry:x0e TpeTMaHa Cy 33/yKE€HHU J]a IPOTPaMUpajy ¥ KOOPAUHKIPA]Jy BACIIUTHU Paf,
UCIHUTYjy JTMIHOCT 3aTBOPEHNKA, M3pal)yjy mporpam IoCTymama 3a CBAKOT 3aTBOPEHUKA
I0HA0C00, HETIOCPEHO ITpaTe Paji v IIOHAIIAhE 3aTBOPEHHKA Y TOKY HY/PKaBaka Ka3He
3aTBOPA, 00jeINbY]jy IOJATKe, AHATM3NPA]y U IIPOYUaBajy IOCTUTHYTe pe3yrare. [Ipema
00JIMKY TPEBACITITHY TPETMAH MOKe Jia Oyzie oty u mocebaH. 3a BprjeMe U3/piKaBarba
Ka3Ha 3aTBOPA,T]. IPUINKOM OOPABKa 3aTBOPEHUKA Y KA3HEHO-TIOMPABHOj YCTAHOBH, Bac-
[UTAYH IPOrpaM MOCTYIIAlha YBUjeK ITOCTABIhajy peMa HHAUBUIYU 3aTBOPEHUKA, TAKO
[Ia ce OH PazJIMKYyje [0 3aTBOPEHUKA 0 3aTBOPEHUKA IIpeMa Ca/[pKUHU 1 IIpeMa HauuHy
uzBohema. OHO IITO CBaKM TpeTMaH 00yxBarta, 6e3 003Mpa Ha KATETOPH]y 3aTBOPEHUKA,
je MHOMBUyaTHA Tapanuja, KyJITYPHO-TIPOCBjETHU Paji U OpraHu3anuja c000HOT Bpe-
MeHa. 3a CBe OHE 3aTBOPEHNKE KOjU Ce He MOTY YCI[jellIHO YKJBYIUTH Y OIIITH TPETMAH
(xao 1o cy 6osleCHM M M3HEMOTJIN 3aTBOPEHUIIM, OBUCHUIU, IUUHOCTH CMAbeHUX 00-
PA30BHUX KAIIAIIUTETA U CJ1.) IOCTOj OocebaH MPeBACIIUTHY TPETMAH Koju 00yXBaTa cBe
HEOIIXOIHE Mjepe U Pa/iibe Kako O ce OCTBApIIIA 3aKOHCKA CBPXA U3BPIIEHa KPIBUIHHIX
CAHKI[H]a.

HajBaskHUjU eJleMEeHTH WHCTUTYI[OHAJHOT [IPEBACIUTHOT TPETMaHa Cy: MOIITO-
Bame KyNHOT pefia Ka3HEHO-TIONPABHE YCTAHOBE, PAJIHU AHTAXKMAH 3aTBOPEHHKA, CJIO-
fo/He aKTHBHOCTH, 00pa30Bakbe, IIOTOHOCTH, Mjepe KasKihaBarma 1 Mjepe HarpahuBarma.
3aTBOPEHHMITH Cy O/IMAaX TI0 IOJIACKY Y 3aTBOPCKE MIPOCTOPHUje 0DaBE3HU /ia ce YII03Hajy ca
[paBIIMMA MOHAIIakha. HaurH jKUBOTA U OpraHu3alija pajia 3aTBOPEHHKa ¢y HOpMa-
TUBHO ypel)eHH 3aKOHCKUM M TO/[3AKOHCKUM akTuMa3¢. IIpaBimyiHuKOM 0 KyhHOM pemy
3a UBApIKaBarbe Ka3He 3aTBOPA, KOjH je OCTYIAH CBIM 3aTBOPEHUITNMA, IPOIUCAHA CY
CBa IIPaBa 3aTBOPEHMKA JIM U CTPOTa IIpaBUiIa KOja Ce MOPAjy MOIITOBATH KaKo O ce

32 Mauanosuh, Hamapesuh (2014), 56.

3 Munytunosuh, M. (1977). Ilenonozcuja. beorpan: CaBpemena agMuHucTpaiuja, 187.

3#*V Peny6uuuu Cperikoj mopen 3MKC-a HajBaKHHjH MOJA3aKOHCKH aKT y OBOj obiacTtu je
TpaBuiHuk o kyhHOM peny 3a u3zpKaBambe KazHe 3aBopa, 00jaBibeH Y CyscOeHOM laCHUKY
Penybnuxe Cpncre, 6p. 58/2020.
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06e30jeamn pej 1 AUCIUILTHHA K0 IPEyCIOB 32 peaIn3alijy TPeTMaHCKOM Iporpama
noctynama. CBaKU [aH y 3aTBOPY IIPOTHYE Y CKIIA/Y €A PACIIOPEIOM THEBHUX aKTUBHOC-
TH KOjer TIPUIIPEMajy HaJJIeXKHe 3aTBOPCKe CIykOe, 0K je KyhHUM pefioM IpOITICaHO:
pacropes 1 KBIUTET JTHEBHUX 00POKA, XUTHjEHCKH CTAH/IAP/H OJIjeBamba U IPOCTOpPH]ja
y KOjiIMa 3aTBOpEHHUIN OOopaBe, MpaBa 3aTBOPEHMKA HA IOCjeTe, TPABO 3aTBOPEHMKA Ja
npUMajy HaKeTe W Apyre MOIIM/bKE, PABO HA 3aJI0BOJBEEHE BjepCKUX mOTpeba, ocTBa-
puBame OMpavKor mpaBa, 60paBak Ha CBjeXKeM Basmyxy UT/. Beoma Gutan cermeHT 3a
VCITjeIIHY PeaTn3alyjy TPeTMaHa, a CAMUM TUM U 32 IIPEBACIIUTAbE 1 PECOLIjTU3AIIT]Y
je pajiHu aHTaXKMaH 3aTBOPEHUKA. YCTaHOBA je Jy’KHA Jla 00e30jeu paj| 3aTBOPEHHKA
KOjH je TI0 CBOjOj IPHPO/IY KOPUCTAH aJTu 1 100poBosbaH. CBAKM 3aTBOPEHIK Y CKIIAZLY ca
CBOJUM 3/IPABACTBEHUM U PA/THUM CIIOCOOHOCTHMA, OHOCHO CTEUEHUM 3HAFHMA MOKE
Jia ce 100pOBOJHHO M3jaCHU J1a YUECTBYje y pajy. PajiHO BpujeMe 3aTBOPEHUKA je 40 caTH
CeIMIYHO, C TUM Jia je OMTHO HAIJIACUTH JIa 3aTBOPEHHIIN MMajy IIPaBO HA THEBHH, Ce/l-
MUYHH U TOUIIEBY OMOP Ka0 ¥ MPaBO HA HAKHA/IY 32 CBOj PaJl. YIIPABO OBO IIPE/ICTaBIba
CTUMYJIATHBHY Mjepy, jep YBUjeK II0CToju jeaH 6poj 3aTBOPEHUKA KOjU He JKeJie J1a pajie
ma cy camuM TuM yckpahenu u 3a ozpeleHe Bpere morogHocTH. IIPHUBPEIHO-UHCTPYK-
TOpCKa CIy:k0a 3aTBOPA je 3a/Iy’KeHa J]a OpraHu3yje PaJiHO AHTAKOBAIhe U CTPYUHY O0YKY
3aTOPEHUKA Y PA/[MOHKI[AMA, TOTOHNMA YCTAHOBE, EKOHOMHUjaMa, papmama u ApyruM pa-
IWJIMINTAMA YHYTap ¥ BaH Kpyra YcraHose. Paj 3aTBopeHnka y YcranoBana Mopa 6utu
KOPHUCTaH 1 He MOXKE C€ KOPUCTUTH Ka0 BHJ| Ka3HE, Te MPEJICTaha MO3UTHBAH eJIeMEeHAT
TPETMaHAa KOjUM Ce 3aTBOPEHUK IIOJICTHYE Y O/IPKABAbY U CTUIAY CTPYYHHUX 3HAMA U
PaJ{HUX CIIOCOOHOCTH, K0 U 33/[0BOJbEHY HEroBUX (PUBHUKKX U [ylieBHUX moTpeba. C
00631pOM J1a ce 07T 3aTBOPEHIKA HEPHUJETKO MOKE UYTH PEUEHHUIIA ,,.. KAKO HA U3APIKABATDY
3aTBOPA MMajy MHOTO BHIIIE CJIOO0ZTHOT BpeMeHA HETO BaHU...“ YIPABO PaJHO-OKYIAIIO-
Ha Tepanwja je jefiaH off HAjIIOKeJbHUjIX HaUMHA aHTa’KOBamha 3aTBOPEHUKA. Y OKBHPY
TPeTMaHa ce MOTY OPTAHM30BATH PA3IMIKTE CEKIHje CIIOPTCKOT, 00PA30BHOT M KYJITyp-
HOT KapaKTepa, /IOK je 3aTBOPEHUI[MA OMOTYyHeHO YHTare AHEBHE 1 IEPUO/IUIHE [ITaM-
1e, Kao u npaheme pajiio u TB Iporpama.

¥V cBakoM ciydajy, MOHAIAe M BJIajlaibe 3aTBOPEHUKA y Hajeehoj Mjepu yTyde Ha
EPUXOB PACIIOpe]] y KIaCH(PUKAIMOHO-CTUMYJIATHBHE TPYIIe U peKIacudukaimjy Ha 60pe
U TOpe, 0J] KOJUM JlaJbe 3aBHce OpOjHE MOTOHOCTH YHYTap U BaH YCTAHOBE KA0 U OCTasa
IpaBa Koja MOTY Jla OCTBapyjy Kao 3aTBopeHHIH. [Ipuinkom omobpaBama mMOroAHOCTH
BaH KpyTa YCTaHOBE Y3UMajy ce 003Up: a)IOHAIIabe 3aTBOPEHUKA O IOYETKA U3ZPIKA-
Barba Ka3He; 0) OHOC IpeMa pajy, CPEICTBUMA Pajia U MOCTUTHYTHM PE3yJITaTUMa Pazia;
B) OJTHOC TIpeMa KYJITYPHO-TIPOCBJETHOM PAJly U aHTAKOBAE Y CIOOOTHUM aKTHBHOCT-
uMa. Y U3Y3eTHUM CJIy4ajeBHMa, PyKOBOJMJIAL 3aTBOPCKE YCTAHOBE MOXE 3aTBOPEHH-
I[FIMa YCKPATUTH KOPHUIITEHE IOTOAHOCTH BaH KPyTa YCTAaHOBE HA OZipel)eHo BpujeMe, a
HApOYMTO Kajla TO HajIaxy wHTepecu Oe30emHocti. OCHM HaBeJIEHOT, 3aKOH je TPOIHU-
cao ofpelieHe Mjepe Koje ce KOpUCTe y CBPXY CAHKITMOHUCAha 3aTBOPEHHUKA 32 TEKE WK
JIaKIle IUCIUIUTHHCKe mpectyre. CBe y CBeMy, IITO Cy 3aTBOPEHUIIM BUIIE 3aIIOCTIEHU U
pajiHO aHTa)KOBaHHU, nMalie Marbe MPIJIMKE /]a Pa3BHjy HeraTHBHe 00pasile MOHAIIAbA.
HcroBpeMeHO cMamyje ce MOTYNHOCT HEraTHBHOT YTHUIIaja TPOOJIEeMATHUYHHX 3aTBOpE-
HUKA ¥ KOHTAMUHAIMja MiIahuX U Marbe UCKYCHHX 3aTBOPEHUKA Off CTPAHE MCKYCHUjUX
KPUMUHAJIAIA, KOjU HEPHjeTKO 300T OTHOpa 1 HempuialhaBama GOpMaTHOM 3aTBOPCKOM
CHCTEMY MOpajy OMTH IpeMjelITeH! y O/ljeJberbe MojauaHor Hai30pa, CAMHHUIIE I OUTH
HO/IBPTHYTH OCEOHOM PEXKUMY H3/IP:KaBakha Ka3He 3aTBOPA.
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6. SBAK/BYYHA PASMATPAIHA

Kazna numiema ¢1060/ie, OTHOCHO Ka3HA 3aTBOPA, 3ay3MMa jOIIl YBHjeK Haj3HAdaj-
HIIje MjecTO y CHCTEeMY KPUBIYHUX CAHKIIM]ja, KAO IITO je TO IPETXOHO HaBe/IEHO, OHA je
O/IyBUjeK UMaJia CBOje MPeHOCTH U HejlocTaTKe. lako 3aTBOpCKa MOTYJIaIyja, U3 ToAuHE
y TOZIMHY, TPOIIEHTYaTHO BapKpa a CTaTUCTHKE mopaxasajyhe ynyhyjy Ha TeHieHIHjy 110~
pacra G6poja 3aTBOpeHUKa U Opoja PENUINBICTA Y U3BPIIEhY KDUBUYHUX JIj€J1a, 3aCUTYP-
HO je /1a he jomr yro BpeMeHa JuIeme c100071e OUTH HajaleKBaTHUjU, HAJIIPUKIIATHI] U
U Haj/TjeJIOTBOPHU)H OJITOBOP HA PA3JIIYNTE BU/IOBE KDUMHUHAIUTETA.

HcropujcKy OCMATPAaHO, 3aTBAPAEhE Y CTAPOM U CPE/EEM BHUjEKY, HIje HMAJIO Ka-
paKTep KpUBUYHE CAHKIIHje aJIi je CaJipsKMHCKH HMaJIo Kapaktep 00e30jehera mpucycra
YUMHHUOIIA KPUBUYHOT JIjeJ1a, OJTHOCHO /1a OU ce Hajl UM ITPUMHEjeHI/Ia HeKa JIpyTa Ka3Ha.
YipaBo 360r TOTa e ca pa3JioroM MOKe HABECTH TBP/IEha /1a Ka3Ha JIUIIEerba c1060/e, O/
HOCHO Ka3Ha 3aTBOpA MMPEJICTaB/ba TEKOBUHY KAlTUTAIN3MA jep je Kao KPUBUYHA CAaHKIH]ja
yBe/leHa Y Ka3HeHa 3aKOHO/IABCTBA TEK KpajeM 18. 0O/JHOCHO MOoYeTKoM 19. Bujeka. Kpo3
UCTOPH])Y, 3aTBOPH Cy OMIH MjecTa Hajrpy0sbe TYpPType, HaMjepHe MCHX0(hU3IMUIKe Ierpa-
Jlanyje v AexyManu3aiyje Jby/au. EBoyliyja 3aTBOPCKUX CHCTEMA JIeNIaBaia ce y CKIaIy
ca [poMjeHama y IPYIITBY, TAKO /Ia IAHAC 3aTBOPCKH CHCTEMHU Y CBHjETY YMHE H3y3€THO
CJIO?KEH U JIEJIMKATAH CHCTEM UHja je CBPXa OCUTYPATH M3BPIIEHE Ka3He 3aTBOpPa Y3 MaK-
CHMAJTHO TIOIITOBAbE JBY/ICKHUX IPaBa. IIyT 710 pa3Boja MOJIEPHUX PEHATHUX YCTAaHOBA 010
j€ IyT ¥ CIIop, aJIi BPEMEHOM CY 3aTBOPH CBE BHIIIE TOYEJIH /I JINUE Ha JIaHATIIEbE.

JlaHac, 3aTBOpPCKE WHCTUTYIIMje UMajy KJbYyJHY YJIOTY y TIPOIIeCHMa PEeCcoIyjain3a-
I[{je U TpeBacluTamba 3aTBOPEHNKA, IIITO 3HAYH J]a UMajy BEJIUKY JIPYIITBEHY OZITOBOP-
HOCT 32 OCTBAPUBAHE CBPXE U I[I/bEBA KaXKIbaBakha MPECTYIHNKA. Pecorujainzanuja u
VCITJEITHOCT MPEBACIIMTHOT TPETMAHA, KA0 U CIIPOBONEre HOPMAaTHBE ¥ 00JIaCTH M3BP-
IIerba 3aBUCH Y BEJIKO] MjepH U 0f oOpe OpraHU3alyje U capajibe CBUX CIyKOU Koje
GbyHKIHOHUIILY y 3aBOICKUM ycTaHoBama. DOKycoM Ha (GakTOpe KOju y 3aTBOPUMA yTHU-
9y Ha OCTBAPUBAbE PECONUjaTH3aIMje, Wb Pajia je 610 IPHOJIIKUTY U TIPE3EHTOBATH
(bYHKIHOHICAEbEe 3aTBOPCKOT CUCTEMA, KA0 ¥ OPraHU3AIIH]Y, OCHUBAHE 1 KATETOPU3ALH]Y
3aTBOPCKUX ycTaHOBa. OcuM Tora, Kpo3 00pajIy mojMa u cMEcIa KiacuduKaryje 3aTBope-
HIEKA jaCHO je pa3rpaHMyeHa YJIoTa M HAYWH TPETMAHCKOT Pa/Jia Ha IIPEBACIIUTAY 3aTBO-
peHnka. Kpo3 KoHIeNINjy HHCTUTYIOHATHOT IIPEBACIIUTHOT TPETMAHA, KOja Cce 3aCHUBA
HA UHAVUBHUYATHOM IIPHUCTYITY PaJia ca CBAKUM 3aTBOPEHUKOM, ITpaKca je A0Kazaia 1a je
jenuHo Tako Moryhe OCTBApUTH MO3UTHBHE PE3YJITATE y PA/Ly Ca U3BPIIMONAMA KPUBHY-
HUX JIjeJia, KaKo ca acleKTa reHepasiHe TAKO ¥ ca CIIEKTa CIelHjasHe mpeBernHuje. 360r
YBHj€eK IIPUCYTHOT MpobJieMa MapaesHOT II0CTOjarba GOPMATHOT 1 HepOPMATHOT CUCTE-
Ma y 3aTBOPY, HEOCIIOPHO je /ia ofpeljeH 6poj mojesinHana ocTaHe U3BaH Mpolieca mpeBac-
[IUTAkA U TAKBY [0jeTUHIN Y KOHTHHYUTETY, 300T CTPYKTYpe TMIHOCTH U JINYHOT OJTHOCA
IpeMa KPUMUHJIAUTETY, OCTajy y 3a4apaHOM KpPYTY U3BPIIEhe KPUBIYHOTL Jjesa-u3Bp-
Iere KPUBUYHE CAHKIIMje-PeUANB. AJTH U 33 TAKBE IIOCTOjU Oce0aH PeKUM U3BPIIeha
KazHe 3aTBOPA KOjH je 3aKOHO/[aBalla MpeIBU/IO0 Kako Ou ce 0OHeMOTyhio HeraTiBaH yTu-
11aj Ha OHE 3aTBOPEHMKE KOjHU Cy CIPEMHH U CIIOCOOHU /ia capaljyjy Ha ZiyropajHoM Iporie-
Cy IIpeBacuTatba 1 MOryheM MOBPATKy y HOpMaJIHE IPYIITBEHE TOKOBE JKHBOTA.

[Ipema ToMe, MTO €y 60/bU YCJIOBU Y 3aTBOPCKUM HPOCTOPHjaMa U Pa3HOCBPCHUH
TPETMAHCKM OOJIUITM paJia ca 3aTBOPEHUITIMA YTOJIHKO je Beha MoryhHOCT 71a ce 3aTBOpe-
HUIU TIPEBACIIUTA]Y U BpaTe y APYIITBEHO IPUXBAT/bUBE 00JIMKE IIOHAIIATHA.
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The Role of Prisons in the Re-Education and Resocialization
of Prisoners

Summary: During the serving of a prison sentence, the way of life and organization of daily
activities of prisoners are strictly defined by laws and bylaws, all with the aim of achieving the
purpose of executing criminal sanctions.This primarily implies the implementation of final, exec-
utive court decisions and the separation of perpetrators of crimes and misdemeanors from the
social environment in order to re-educate, treat and train them to live in freedom in accordance
with socially acceptable norms. Institutions for the execution of criminal sanctions are those
that, through various forms of work and procedures, conduct institutional re-education and the
process of re-socialization of prisoners. But in addition to the formal legal system that the state
prescribes in order to regulate the position of prisoners, re-education is also influenced by the
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informal system. Prisoners build an informal system through their behavior in mutual relations
conditioned by deprivation of freedom of movement and stay in a limited space. The paper will
deal with normative elements of organization and functioning of penitentiary institutions, fac-
tors influencing the success of resocialization, specifics of re-education, position of prisoners in
prisons, as well as the impact of classification of prisoners on the success of re-socialization and
re-education despite the lack of post-penal treatment.

Key words: prison system, re-education of prisoners, treatment, organization of life and work in
prison, resocialization.

This work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International License.
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Aktuelna pitanja procesne prirode:
Dokazivanje krivicnih djela i krivice
u krivicnom postupku Bosne i
Hercegovine

Apstrakt: U ovom radu autori su aktuelizirali odredena pitanja
koja se neposredno odnose na kompleksnost utvrdivanja, od-
nosno dokazivanja postojanja odredenog krivicnog djela i krivi-
ce, uvazavajuci pravnu prirodu i osnovne specificnosti krivicnog
postupka u Bosni i Hercegovini. Uvazavajuéi zakonom normi-
rane stadije krivicnog postupka, konzistentnost i dosljedna
primjena zakona kao imperativna obaveza svih krivicnoproce-
snih subjekata na planu realizacije krivicnoprocesnog zadatka
je usmjerena na pravilno i zakonito donosSenje sudske odluke
kojom se rasvjetljava i rjeSava konkretna krivicna stvar. U tom
smislu, autori su posebnu paznju usmijerili na diferencijaciju
izmedu obavjestajnih podataka i informacija, s jedne strane, i
dokaza u krivicnom postupku, s druge strane, zatim zakonito
prikupljanje dokaza, tajnosti istrage kao osnovnoj pretpostavci
za efikasno sprovodenje istrage, te sprovodenju glavnog pre-
tresa. Prilikom sprovodenja glavnog pretresa, naglasena je
krivicnoprocesna vaznost dokaznog postupka kao centralnog
dijela, koji po prirodi stvari zavreduje posebnu paznju.

Kljucne rijeci: dokaz, dokazivanje, krivicni postupak, Bosna i
Hercegovina.

1. OSNOVNE SPECIFICNOSTI KRIVICNOG
POSTUPKA U BOSNI I HERCEGOVINI

Jedan od sustinskih problema krivi¢noprocesne prirode u
vezi efkasne i energi¢ne borbe protiv svih oblika kriminaliteta,
ukljucujuéi i savremene, odnosno specificne oblike organizo-
vanog kriminaliteta, predstavlja segment utvrdivanja, odnosno
dokazivanja postojanja odredenog ili konkretnog krivi¢nog
djela i krivice. Pravilna primjena materijalnog prava i zadovo-
ljenje restriktivnih zakonskih uslova procesne prirode u sva-
kom konkretnom krivicnom predmetu predstavlja imperativ
za svako lice kojem su zakonom povjerena, odnosno propisana
odredena ovlastenja (prava i duznosti) u vezi realizacije krivic-
noprocesnog zadatka koji se odnosi na rasvjetljavanje i rjese-
nje odredene krivicne stvari, te donoSenje ispravne i zakonite
sudske odluke. U svom najuzem znadenju krivicni postupak
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predstavlja ureden sistem odnosa i radnji odgovarajucih drzavnih tijela, te drugih pravnih
i fizickih osoba, do kojeg dolazi, ali ne i nuzno, u slu¢aju odredenog stepena vjerovatnosti
iskazanog kroz osnove ili osnovanu sumnju da je pocinjeno kriviéno djelo. Svaki krivi¢ni
dogadaj predstavlja neponovljiv, jedinstven i autentican dogadaj koji je mozda slican ili
srodan nekom drugom kriviécnom dogadaju, te kao takav inkorporira i odredene specifi¢-
nosti koje predstavljaju profesionalni izazov i za najiskusnije teoreticare i prakticare.

Procesni okvir i djelovanje glavnih i sporednih ili pomoénih krivi¢noprocesnih su-
bjekata na planu realizacije krivicnoprocesnog zadatka je u prakti¢cnom smislu operacio-
nalizovan, odreden i pravno normiran odredbama zakona o krivicnom postupku®. Prema
tim procesnim zakonima, model krivi¢nog postupka u Bosni i Hercegovini je mjesoviti,
akuzatorno — inkvizitorski, s nekim odlikama koje ga ¢ine posebnim modelom mjesovitog
tipa krivi¢nog postupkas. Osnovne karakteristike novih ustanova i rjeSenja u zako-
nu su: usaglasavanje sa Ustavom Bosne i Hercegovine i medunarodnim pravnim
aktima; bolja zastita prava osumnji¢enog, odnosno optuzenog; pribliZavanje aku-
zatorskom tipu postupka; tendencija ka uspostavljanju ravnopravnosti stranaka
i usavrsavanje postojecih i kreiranje novih instrumenata za efikasniji postupak®.
Medutim, prakti¢na iskustva koja se odnose na otkrivanje, istrazivanje i dokazivanje po-
stojanja odredenog kriviénog djela i krivice potvrduju kompleksnost, odnosno sloZenost
kriminaliteta kao pravnog i drustvenog realiteta, $to u prakti¢no smislu izaziva i brojne
probleme, nejasnoce i dileme u vezi pravilne i zakonite primjene zakona. Svaka krivi¢na
stvar (u pravom ili nepravom smislu) iz prakse, tj. iz naseg svakodnevnog Zivota, pred
subjekte odnosno agencije za sprovodenje zakona i krivicno pravosude u cjelini postavlja
odredene visoke zahtjeve koji se odnose na dosljednu, pravilnu i zakonitu primjenu zako-
na. Posmatrano iskljucivo sa teorijskog aspekta, dokazivanje postojanja krivi¢nog djela
i krivice i nije u tolikoj mjeri kompleksno i zahtijevno, ali, s druge strane, istovremeno
konkretni kriviéni predmeti - slucajevi iz prakse nedvosmisleno potvrduju da se radi o
izuzetno kompleksnim i zahtjevnim aktivnostima.

Takode, savremeni oblici fenomenoloskog ispoljavanja kriminaliteta dodatno ote-

7avaju blagovremeno, efikasno i zakonito postupanje subjekata, odnosno agencija za
sprovodenje zakona. Ovom prilikom naveséemo dva krucijalna ili sustinska razloga koji
' Halilovi¢, H. (2019). Krivicno procesno pravo, Knjiga prva: Uvod i temeljni pojmovi. Sarajevo:
Fakultet za kriminalistiku, kriminologiju i sigurnosne studije, Univerzitet u Sarajevu, 27.
Zakon o kriviénom postupku Bosne i Hercegovine. Sluzbeni glasnik Bosne i Hercegovine, br. 3/03,
32/03, 36/03, 26/04, 63/04, 13/05, 48/5, 46/06,76/06, 29/07, 32/07, 53/07,76/07,15/08, 58/08,
12/09, 16/09, 93/09, 72/13 i 65/18; Zakon o krivicnom postupku Republike Srpske. Sluzbeni
glasnik Republike Srpske, br. 53/12, 91/17 1 66//18; Zakon o krivicnom postupku Federacije
Bosne i Hercegovine. Sluzbene novine Federacije Bosne i Hercegovine, br. 35/03, 56/03, 78/04,
28/05, 55/06, 27/07, 53/07, 9/09, 12/10, 8/13, 59/14 1 74/20; Zakon o krivicnom postupku Bréko
distrikta Bosne i Hercegovine. Sluzbeni glasnik Brcko distrikta Bosne i Hercegovine, br. 10/03,
48/04, 06/05, 12/07, 14/07, 21/07, 27/14 i 3/19.
> Bubalovi¢, T. (2008). Novela Zakona o kaznenom postupku Bosne i Hercegovine od 17. 6. 2008.
- pozitivna rjeSenja i iznevjerena oCekivanja. Hrvatski ljetopis za kazneno pravo i praksu, 15(2),
Zagreb, 1132.
Simovi¢, M. (2003). Radnje i mjere procesne prinude i posebne istrazne radnje u zakonu o
krivicnom postupku Bosne i Hercegovine u svjetlu borbe protiv organizovanog kriminala.
Kriminalisticke teme, 3-4, Sarajevo: Fakultet za kriminalistiku, kriminologiju i sigurnosne
studije, Univerzitet u Sarajevu, 80.
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se odnose na kompleksnost suzbijanja savremenih oblika kriminaliteta, a to je neodrede-
nost krivi¢nog djela u zakonu i drugo, nedostatak odgovora, odnosno zakonskih rjesenja
procesne prirode u vezi blagovremenog, efikasnog i zakonitog otkrivanja i dokazivanja. U
materijalnom smislu, neophodno je razmotriti realne potrebe i moguénost inkriminisanja
odredenih ponasanja i propisivanje kataloga novih krivi¢nih djela (npr. dopuniti katalog
krivi¢nih djela iz oblasti visokotehnoloskog kriminaliteta, krivicnih djela protiv sluzbene
duznosti i dr.). S druge strane, posmatrano sa krivicnoprocesnog aspekta, zakonodavac
neminovno mora kontinuirano djelovati na planu pronalazenja adekvatnih i srazmjerno
potrebnih zakonskih rjeSenja procesne prirode, posebno u dijelu koji se odnosi na zako-
nito prikupljanje potrebnih dokaza neophodnih za efikasno vodenje krivi¢nog postupka.

2. DIFERENCIJACIJA IZMEPU OBAVJESTAJNIH INFORMACIJA I
PODATAKA I DOKAZA U KRIVICNOM POSTUPKU
Jedan od problema procesne prirode u vezi dokazivanja, odnosno utvrdivanja posto-
janja odredenog krivicnog djela i krivice predstavlja pogresno poistovjeéivanje obavjestaj-
nih informacija i podataka, s jedne strane, i dokaza, s druge strane. Prikupljena operativna
saznanja koja nastaju kao rezultat sprovodenja odredenih operativno-taktickih mjera i
radnji od strane policije, odnosno ovlastenih sluzbenih lica, kao i drugih agencija za spro-
vodenje zakona (obavjeStajna agencija, grani¢na sluzba, poreska uprava, carinske sluzbe
i dr.), s obzirom da nemaju propisanu procesnu formu, samim tim nemaju ni dokaznu
vrijednosti. To znadi da se ne mogu smatrati dokazom, te u tom smilsu koristiti za efikasno
vodenje krivi¢nog postupka. To nikako ne znaci da takva operativna saznanja i cjelokupan
operativni materijal nema nikakvu vrijednost ili znacaj za sprovodenje odredenih istrazno
- dokaznih aktivnosti, ali je neophodno prepoznati i identifikovati jasnu liniju razgranice-
nja izmedu informacija i podataka obavjesStajnog karaktera i dokaza koji se mogu koristiti
za efikasno vodenje krivi¢nog postupka. Znacaj operativnih podataka i informacija poseb-
no dolazi do izrazaja u otkrivackoj fazi - na planu prikupljanja inicijalnih saznanja koja
ukazuju na postojanje odredenog krivicnog djela i izvrsioca.
U vezi nemogucnosti blagovremenog prijavljivanja i otkrivanja postojanja krivicnih
djela susrecemo se sa brojnim problemima prakti¢ne prirode:
- gradani najce$ce prijavljuju krivicna djela kada su li¢no ostecenti;
- nepostojanje potrebnog stepena povjerenja gradana u odnosu na policiju i druge
subjekte za sprovodenje zakona (tuzilastvo, poreske sluzbe i itd.);
- osjecaj licne subjektivne nesigurnosti kod gradana;
- nemoguénost dokazivanja postojanja krivicnih djela zbog odredenih krivi¢nopro-
cesnih razloga;
- kompleksnost i (ne)mogucnost angazovanja saradnika - informanta;
- nedovoljna stru¢na osposobljenost ovlastenih sluzbenih lica,
- nedovoljna animiniranost, involviranost i iskori$tennost vanpravnih, odnosno
drustvenih subjekata na planu preventivnog djelovanja;
- mobilnost modernog Covjeka, internacionalizacija ili medunarodna komponenta
kriminaliteta;
- kompleksnost otkrivanja pojedinih krivi¢nih djela (npr. privredni i finansijski kri-
minalitet);
- posebnost otkrivanja krivi¢nih djela gdje se kao Zrtve/osteceni, ali i izvrSioci kri-
vi¢nih djela pojavljuju maloljetnici;

124



GODISNJAK FAKULTETA PRAVNIH NAUKA e Godina 12 e Broj 12 e Banja Luka, jul 2022 e pp.122-133

- ogranicene mogucnosti koristenja prikrivenog istrazitelja, ali i primjene, odnosno

izvodenja drugih posebnih istraznih radnji.’
Takode, i u istraznoj fazi operativni podaci i informacije imaju vazan znacaj, kao i
svrsishodnost i korisnost u smislu blagovremenog iniciranja i sprovodenja odredenih kri-
vi¢noprocesnih radnji, cijeneéi da po svom operativnom znacaju, prirodi i vrsti mogu uti-
cati na izbor i svrsishodnost primjene odredenih krivicnoprocesnih radnji u konkretnom
krivicnom predmetu.
Zakonodavac je propisao restriktivne zakonske uslove koji se odnose na aktivnosti
glavnih i sporednih ili pomo¢nih krivicnoprocesnih subjekata. Prikupljanje dokaza mora
zadovoljavati propisanu procesnu formu kako bi prikupljeni dokazi imali dokaznu vri-
jednost i koristili se za efikasno vodenje krivicnog posutpka. Ilustracije radi, izvjestaji o
pocinjenom krivicnom djelu i izvrsiocu sacinjeni od strane policije, odnosno ovlastenih
sluzbenih lica, iako kao takvi nisu propisani zakonima o krivicnom postupku u Bosni i
Hercegovini, ve¢ podzakonskim aktima (instrukcije, uputstva i dr.), moraju zadovoljavati
dokazni standard, a to je postojanje osnova sumnje da je izvrS$eno odredeno krivi¢no djelo
kao materijalnog osnova za pokretanje i sprovodenje istrage od strane postupajucéeg tuzi-
oca. Ovlastena sluzbena lica i postupajuéi tuzilac moraju imati sasvim jasnu predstavu o
tome i razgraniciti, tj. povuéi jasnu liniju izmedu obavjestajnih podataka ili informacija i,
s druge strane, dokaza.
Sasvim drugacija situacija je kada se radi o gradanima koji prijavljuju postojanje
odredenog krivicnog djela i izvr$ioca, cijeneéi da oni nisu obavezni da (pre)poznaju mate-
rijalna pravila i procesne norme, tj. ne poznaju dokazne standarde, ve¢ samo dostavljaju
odredena, ta¢nije raspoloZiva saznanja subjektima, odnosno agencijama za sprovodenje
zakona (policiji, tuzilastvu i dr.) kao drustveno odgovorni i savjesni gradani, a u cilju daljeg
preduzimanja aktivnosti od strane nadleznih organa. Iz navedenog proizilazi da samostal-
na djelatnost policije i drugih subjekata za sprovodenje zakona nema odgovarajuéu zakon-
sku, odnosno procesnu formu koja prikupljenim obavjestenjima daje procesnu i dokaznu
vrijednost u krivicnom postupku. U suprotnom, stvara se pogresan subjektivni dojam i
uvjerenje u vezi zadovoljenja dokaznih standarda $to u konac¢nici dovodi do nezZeljenih
konsekvenci (nedostatak dokaza i dr.).
Poseban teret odgovornosti u vezi dokazivanja postojanja odredenog kriviénog djela
i krivice ima postupajuéi tuzilac, tako da pravilno razumijevanje i diferencijacija izmedu
operativnog materijala koji je nastao kao plod preduzimanja odredenih operativno - tak-
tickih mjera i radnji i, s druge strane, zakonito prikupljenog dokaza je neophodan uslov za
blagovremeno, efikasno i zakonito postupanje, a u vezi kreiranja pravilne dokazne strate-
gije. Uz to, navedena diferencijacija je veoma vazna za pravilno razumijevanje pravne pri-
rode krivi¢nog postupka u Bosni i Hercegovini, a posebno dokaznog postupka kao glavnog
ili centralnog stadija glavnog pretresa. Prije svega, dokazima se utvrduju i razja$njavaju
¢injenice koje ¢ine sadrzinu kriviéne stvari i osnov su svih sudskih odluka koje se donose
u kriviénom postupku.®
Medutim, analizom zakonskog teksta, odnosno procesnih odredbi zakona o krivi¢-
5 Karovié, S. (2020). Adekvatnost drzavne reakcije na kriminalitet posmatrano kroz prizmu
otkrivanja postojanja krivi¢nih djela. Pravo i pravda, 19(1). Sarajevo: Udruzenje sudija u
Federaciji Bosne i Hercegovine, 221-227.

¢ Bejatovi¢, S. (2019). Krivicno procesno pravo, drugo izmijenjeno i dopunjeno izdanje. Beograd:
JP Sluzbeni glasnik, 283.
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nom postupku u Bosni i Hercegovini, primjeéujemo da je zakonodavac propustio da u
katalogu opstih pojmova definise, odnosno pojmovno odredi $ta se smatra dokazom, iako
se radi o kljuénom pojmu procesne prirode koji zavreduje posebnu paznju i interes nau¢ne
i strucne javnosti. Proizilazi da zakonodac nije taksativno definisao ovaj pojam, a samim
tim nije ni propisao znacenje pojma $to u narednom periodu mora biti obaveza prilikom
parcijalnih intervencija u vezi izmjena i dopuna procesnih zakona. Posmatrano s prak-
titnog aspekta, ne smijemo zanemariti da izostanak precizne definicije pojma dokaza, po
prirodi stvari, ostavlja dovoljno prostora za razlicita shvatanja, tumacenja i interpretacije
ovog pojma od strane glavnih i sporednih ili pomoénih krivi¢noprocesnih subjekata prili-
kom rasvjetljavanja i rjeSenja konkretnih kriviénih stvari.

3. ZAKONITO PRIKUPLJANJE DOKAZA U ISTRAZI I RUKOVODNA I
NADZORNA ULOGA TUZIOCA

U vezi utvrdivanja, odnosno dokazivanja postojanja odredenog krivi¢nog djela i kri-
vice veoma znacajno je navesti aspekt zakonitog postupanja nadleznih krivi¢cnoprocesnih
subjekata na planu prikupljanja potrebnih dokaza neophodnih za efikasno vodenje krivic-
nog postupka. Dokazi se prikupljaju i izvode u skladu sa odredbama Zakona o krivicnom
postupku. Predmet dokazivanja jesu ¢injenice koje su relevantne za donosenje sudske od-
luke o predmetu krivi¢nog postupka’. Nakon otkrivacke faze, te iniciranja i pokretanja
krivicne istrage od strane postupajuéeg tuzioca, kada je zadovoljen materijalni uslov - po-
stojanje osnova sumnje da je izvr$eno odredeno kriviéno djelo, prikupljaju se raspoloziva
saznanja i dokazi koji se odnose na prirodu krivi¢ne stvari i postojanje obiljezja bi¢a odre-
denog krivi¢nog djela.

Dakle, u fazi istrage prikupljaju se dokazi koji potvrduju visi stepen sumnje (osnovana
sumnja) kao dokazni standard neophodan za sa¢injavanje, odnosno podizanje optuznice
od strane postupajuéeg tuzioca. U tom smislu, rukovodna i nadzorna uloga postupajuéeg
tuzioca je izuzetno vazna - posmatrano sa aspekta zakonitosti prikupljenih dokaza. Ruko-
vodna uloga postupajuceg tuzioca podrazumijeva da se radi o najpozvanijem autoritetu u
istrazi koji autonomno i samostalno odlucuje o izboru i primjeni odredenih krivi¢noproce-
snih radnji, dok se nadzorna uloga odnosi na ostavrivanje efektivnog nadzora nad radom
ovlastenih sluzbenih lica (uglavnom policije, ali i drugih agencija za sprovodenje zakona)
kojima povjerava na izvrSenje, u pravilu, brojne, obimne i sloZene kriviénoprocesne aktiv-
nosti istraznog i dokaznog karaktera (primjena opstih dokaznih radnji, posebnih istraznih
radnjiidr.).

U svim fazama postupanja u vezi prikupljanja dokaza postupajuéi tuzilac i ovlastena
sluzbena lica moraju imati na umu da sve istrazne i dokazne aktivnosti koje preduzimaju
moraju zadovoljavati procesnu formu i restriktivne zakonske uslove procesne prirode. U
suprotnom, svaki oblik procesne nediscipline se neposredno odrazava na aspekt (ne)zako-
nitosti prikupljenih dokaza i dovodi u pitanje dokaznu vrijednost prikupljenih dokaza, po-
sebno uzimajuéi u obzir da je u krivicnom procesnom zakonodavstvu Bosne i Hercegovine
prihvaéen i usvojen koncept ili doktrina apsolutnog isklju¢enja dokaza iz spisa. Apsolutno
izdvajanje, odnosno isklju¢enje nezakonitih dokaza obuhvata izdvajanje ili isklju¢enje ne
samo nezakonitih dokaza, ve¢ i onih dokaza za koje se saznalo iz nezakonitih dokaza.

7 Stojanovi¢, Z., Skuli¢, M., Delibasi¢, V. (2018). Osnovi krivicnog prava, Krivicno procesno

pravo, Krivicni postupak kroz prakticnu primjenu, Knjiga I1. Beograd: JP Sluzbeni glasnik, 144.
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U prilog osumnji¢enom, odnosno optuzenom u tom smislu ide i ¢injenica da se kri-
vi¢no djelo desava najcesce iznenadno, tako da je teSko obezbijediti unaprijed sigurne
dokaze®. U istrazi se preduzimaju opste dokazne radnje i posebne istrazne radnje za ¢iju
primjenu je zakonodavac propisao zadovoljenje dva kumulativna uslova i to: 1) materijalni
uslov — postojanje dovoljno osnova sumnje u odnosu na svrhu - cilj primjene konkretne
radnje dokazivanja i 2) formalni uslov — pribavljanje sudske naredbe (u pravilu pisane na-
redbe, a u hitnim, odnosno neodloznim situacijama i usmene naredbe). Osim toga, o svim
preduzetim kriviénoprocesnim radnjama sacinjavaju se odredeni dokumenti koji imaju
propisanu procesnu formu, ali i dokaznu vrijednost (zapisnici, potvrde i dr.). Dakle, sve
preduzete procesne aktivnosti na planu prikupljanja potrebnih dokaza se moraju formali-
zovati na nacin da imaju odgovarajuéu ili propisanu procesnu formu, kako bi se u konac-
nici, kao takvi, mogli koristiti na planu rasvjetljavanja i rjesenje konkretne krivi¢ne stvari
i donos$enja ispravne i zakonite odluke od strane suda.

Iz navedenog proizlazi da je zakonodavac, propisivanjem restriktivnih zakonskih
uslova, prakti¢no onemogucio ili sprijecio samovoljno postupanje, kao i razli¢ite oblike
zloupotrebe kojima se povrjeduju prava osumnji¢enog, odnosno optuzenog lica u krivié-
nom postupku - kao garant i zastita pravne sigurnosti i vladavine prava. Prilikom razma-
tranja pitanja zakonitosti prikupljenih dokaza, neophodno je naglasiti i aspekt humaniza-
cije savremenog krivicnog procesnog prava koji se u prakti¢nom smislu operacionalizira
postovanjem i zastitom osnovnih ljudskih prava i sloboda svakog pojedinca.

Nakon ratifikacije Evropske konvencije za zastitu ljudskih prava i osnovnih sloboda,
za Bosnu i Hercegovinu su udinjeni veliki koraci, kako prema uklju¢ivanju u evropske,
integracije, tako i omogucavanju da njen unutrasnji pravni sistem bude podlozan nadzoru
nezavisnih organa Vijeca Evrope?. Komponentna humanizacije je neposredno povezanaiu
neraskidivoj vezi je sa zakonitim pribavljanjem dokaza, ali i ostvarivanjem kataloga prava
osumnjicenog, odnosno optuzenog lica u krivicnom postupku. Svaki oblik procesne ne-
discipline i nekonzistentnosti u vezi sprovodenja zakona od strane kriviénoprocesnih su-
bjekata, po prirodi stvari ide u prilog ostvarivanju kataloga prava osumnji¢enog, odnosno
optuzenog lica, cijeneéi da bilo koje odstupanje od procesnih odredbi u tom slu¢aju dovodi
u pitanje, ta¢nije djelimi¢no ili potpuno devalvira, odnosno opovrgava navode optuzbe.

4. TAJNOST ISTRAGE - OSNOVNA PRETPOSTAVKA ZA EFIKASNO
SPROVODENJE ISTRAGE

Pokretanje i sprovodenje odredene istrage uslovljeno je sa dva kumulativno propi-
sana uslova - postojanje osnova sumnje da je izvr$eno odredeno krivicno djelo i naredba
tuzioca o sprovodenju istrage. Nakon pokretanja istrage, preduzimaju se odredene kri-
vi¢noprocesne aktivnosti na planu prikupljanja obavjestenja i dokaza koji se odnose na
konkretnu kriviénu stvar. Analizom odredbi zakona o krivicnom postupku u Bosni i Her-
cegovini prepoznajemo dokazne standarde osnove sumnje i osnovanu sumnju, ali je za-
konodavac u katalogu opstih pojmova definisao samo znacenje izraza osnovana sumnja'.

8 Simovi¢, M., Simovié, V. (2011). Krivicno procesno pravo, cetvrto izdanje (izmijenjeno i
dopunjeno). Banja Luka: Pravni fakultet PIM Univerziteta u Lukavici, 200.

° Simovi¢, M. (2004). Uloga Ustavnog suda Bosne i Hercegovine u zastiti ustavnosti u Bosni
i Hercegovini. Kriminalisticke teme, 3-4. Sarajevo: Fakultet za kriminalistiku, kriminologiju i
sigurnosne studije, Univerzitet u Sarajevu, 240.

10 Clan 20 stav m) Zakona o kriviénom postupku Bosne i Hercegovine u katalogu osnovnih pojmova
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Kao $to je ve¢ navedeno, materijalni uslov za pokretanje i sprovodenje istrage je po-
stojanje osnova sumnje da je izvrSeno odredeno kriviéno djelo, dok je zadovoljenje do-
kaznog standarda osnovana sumnja neophodan uslov za podizanje optuznice. U pravilu,
tuzilac, kao glavni i jedini autoritet u fazi istrage, autonomno vrsi procjenu u svakoj kon-
kretnoj situaciji i donosi odluku o sprovodenju odredenih krivicnoprocesnih radnji, uva-
zavajuéi prirodu konkretnog kriviénog djela i druge krivicnopravne specifi¢nosti (vrijeme,
nacin, mjesto izvrSenja, posljedice, profil izvrSioca, saucesnistvo i dr.).

Ono $to je posebno vazno naglasiti u vezi sprovodenja istrage i postizanja odgova-
rajuéih ili oéekivanih rezultata na planu prikupljanja dokaza, kao neophodan uslov, jeste
obezbjedenje tajnosti istrage, cijeneéi da od ovog uslova prakti¢no zavisi efikasnost djelo-
vanja, odnosno postizanja ocekivanih rezultata. Medutim, izuzetno je teSko obezbijediti
tajnost istrage, s obzirom na realne ili potencijalne rizike, uvazavajuéi da su tajni podaci
koji se odnose na konkretnu krivi¢nu istragu dostupni svim akterima, odnosno ucesnicima
u sprovodenju istraznih aktivnosti (policija, tuzilastvo, drugi subjekti odnosno agencije za
sprovodenje zakona).

Ne treba zaboraviti kompleksnost i zahtjevnost sprovodenja posebnih istraznih rad-
nji na operativnom, odnosno izvr$nom nivou, uvazavajuci njihovu pravnu prirodu, odno-
sno pitanje granica zakonitosti primjene, potencijalnih rizika i dr. Kori$¢enje specijalnih
istraznih metoda, ¢ija upotreba u kriminalistickoj praksi evropskih zemalja nema dugu
tradiciju, poslednjih godina postaje sastavni dio zakonodavstva mnogih zemalja, a medu
njima posebnu ulogu imaju mjere infiltracije u kriminogenu sredinu, kao adekvatan od-
govor organizovanim formama kriminala, kod kojih se konspirativnost u djelovanju javlja
kao jedna od osnovnih karakteristika."

U tom smislu, izuzetno je kompleksno ili zahtjevno kontrolisati i zastititi neometanu
korespodenciju pismena koja se odnose na odredene zahtjeve za dostavljanje informacija
i podataka usmjerene na druge subjekte ili organe, dokumentaciju, izvjeStavanje i druge
aktivnosti, s obzirom na $irok krug osoba kojima je naprijed to dostupno. Jedan od faktora
koji oteZavaju obezbjedenje tajnosti istrage predstavlja i vremensko trajanje krivicne istra-
ge, s obzirom na to da, u pravilu, istrage traju duzi vremenski period, odnosno nekoliko
mjeseci, posebno u slucajevima kada se primjenjuju i posebne istrazne radnje. S druge
strane, veoma je tesko utvrditi i identifikovati lice koje je na odreden nacin zloupotrijebilo
povjerena ili propisana ovlastenja, te neovlasteno umnozilo odredeni dokument, omoguci-
lo uvid neovlastenim licima ili na neki drugi nacin izvrsilo distribuciju odredenih dokume-
nata (izvjestaji, informacije, zabiljeske ili dr.) ili usmeno prenijela odredene informacije i
podatke. Apsurdno je ocekivati efikasno djelovanje krivicnoprocesnih subjekata na planu
realizacije kriviénoprocesnog zadatka (posebno u dijelu koji se odnosi na blagovremeno,
efikasno i zakonito prikupljanje neophodnih dokaza za efikasno vodenje krivi¢nog postup-
ka) bez obezbjedenja tajnosti istrage.

Sasvim se jasno potvrduje da je praktiéno nemogucée prikupiti neophodne dokaze, te
dokazati postojanje odredenog kriviénog djela i krivice u konacnici, ukoliko se ne zadovolji
ovaj osnovni uslov — tajnost istrage, s obzirom da je realno ocekivati da ¢e osumnji¢eno
lice, nakon njegovog eventualnog saznanja da se protiv njega sprovodi odredena krivi¢na

definiSe izraz osnovana sumnja kao visi stepen sumnje zasnovan na prikupljenim dokazima koji
upucéuju na zakljucak da je izvr$eno kriviéno djelo.

I Delibasi¢, V. (2016). Prikriveni islednik. Zurnal za pravo i kriminalistiku, 21(1). Beograd:
Kriminalisti¢ko-policijski univerzitet, 81.
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istraga, preduzeti odredene aktivnosti, kako bi blagovremeno sakrilo, premjestilo, unistilo
dokaze ili na neki drugi pogodan nacin onemogucilo pribavljanje potrebnih dokaza koji
potvrduju postojanje obiljezja bi¢a konkretnog kriviénog djela i krivice. Svaki oblik neo-
vlastenog postupanja od strane lica (pojedinaca) kojima su zakonom propisana ovlastenja
neposredno ugrozavaju ili dovodi u pitanje blagovremeno i efikasno djelovanje kriviéno-
procesnih subjekata na planu realizacije krivicnoprocesnog zadatka (prikupljanje obavje-
Stenja i dokaza), onemogucava zadovoljenje dokaznih standarda, odnosno dokazivanje.

U cilju boljeg razumijevanja ovog problema, nave$éemo i odredene oblike zloupotre-
be koji se odnose na aspekt tajnosti istrage i zastite tajnih podataka. Radi se o sluc¢ajevi-
ma da se pojedini zasti¢eni dokumenti, koji se odnose na istragu i sprovodenje odredenih
istraznih i dokaznih aktivnosti, javno objavljuju u medijima (novinski portali, drustvene
mreze i dr.). I pored institucionalnih moguénosti instruktivne kontrole nad radom odre-
denih organizacionih jedinica, izuzetno tesko je identifikovati odredena lica koja su zlou-
potrijebila njihova zakonom propisana ovlastenja, te preduzeti druge mjere i radnje u vezi
utvrdivanja odgovornosti i sankcinisanja tih lica (u skladu sa propisanom procedurom).
Otezavajatu okolnost predstavlja rapidan tehni¢ko-tehnoloski razvoj, te novi oblici infor-
maciono-komunikacijskih moguénosti koje pored svoje pozitivne strane, omogucavaju
i operacionalizaciju raznih oblika zloupotrebe (neovlasteno fotografisanje snimanjem i
umonozavanje dokumenata, prosljedivanje i razni oblici distribucije neovlastenim osoba-
maidr.).

Prilikom razmatranja tajnosti istrage, kao neophodnog uslova za blagovremeno i efi-
kasno sprovodenje istrage, odnosno istraznih i dokaznih aktivnosti, treba napomenuti da
operacionalizacija specifi¢nih oblika organizovanog kriminaliteta (posebno kriviéna djela
iz oblasti zloupotrebe droga, trgovine ljudima, privredni i finansijski kriminalitet, pranje
novca i dr.) ukljucuje i moguénost neposredne ili posredne podrske ili na odreden na-
¢in involviranosti pojedinih visokopozicioniranih politickih funkcionera, kao i pojedinaca
iz izvr$ne, sudske i zakonodavne vlasti. Infiltriranje pojedinaca, odnosno neposredno ili
posredno povezivanje organizovanog kriminaliteta u sve strukture vlasti koje, po prirodi
stvari, odlu¢uju o bitnim ili kljuénim pitanjima i drustvenim procesima u svim sferama
ljudskog djelovanja - predstavlja pogodan modalitet brze, lakse i jednostavnije operaci-
onalizacije kriminalnih ciljeva. Uz to, nezaobilazno je napomenuti destruktivni karakter
korupcije, odnosno krivi¢nih djela korupcije koja sukcesivno razaraju drzavu, odnosno
drustvo u svim oblastima, te neposredno ili posredno doprinose operacionalizaciji odre-
denih kriminalnih ciljeva.

5. DOKAZNI POSTUPAK — CENTRALNI DIO GLAVNOG PRETRESA

Uvazavajudi stadije kriviénog postupka u Bosni i Hercegovini, nakon pokretanja i
sprovodenja istrage od strane postupajuceg tuzioca, te postupka optuzivanja, slijedi glavni
pretres kao najvazniji stadij krivicnog postupka gdje se, na osnovu izvedenih dokaza i nji-
hove ocjene, trebaju utvrditi relevantne Cinjenice u vezi rasvjetljavanja i rjeSenja konkret-
ne krivi¢ne stvari i donosenja odluke. Nakon glavnog pretresa slijedi posljednji stadij, a to
je postupak po pravnim lijekovima kojom prilikom se kriti¢ki preispituju i provjeravaju
¢injenice u kontekstu dosljedne primjene zakona. U vezi prakti¢ne operacionalizacije glav-
nog pretresa, neophodno je naglasiti krivicnoprocesni znacaj i vaznost dokaznog postupka
kao centralnog dijela gdje dolazi do izrazaja ,dvoboj“, s jedne strane, optuzenog lica (ma-
terijalna odbrana) i njegovog branioca (formalna odbrana) i, s druge strane, postupajuéeg
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tuzioca u funkciji operacionalizacije dokazivanja postojanja odredenog krivi¢nog djela i
krivice. Dokazni standard ili koli¢ina (kvantum) dokaza, potreban da bi se ¢injenica sma-
trala dokazanom, oznacava se prema broju i kakvoéi dokaza potrebnim da se tom teretu
udovolji. Osim ako sudija, odnosno vijece u interesu pravde ne odredi drugacije, dokazi
se na glavnom pretresu izvode sljede¢im redom: a) dokazi optuzbe, b) dokazi odbrane, c)
dokazi optuzbe kojima se pobijaju navodi odbrane (replika), d) dokazi odbrane kao odgo-
vor na pobijanje (duplika), e) dokazi ¢ije je izvodenje naredio sudija, odnosno vijece, f) svi
dokazi relevantni za izricanje krivi¢nopravne sankcije's.

Pored vazne uloge glavnih krivi¢noprocesnih subjekata (optuzenog, suda, tuzilastva),
neophodno je naglasiti i veoma vaznu ulogu sporednih ili pomoénih kriviénoprocesnih
subjekata (branilac, ovlastena sluzbena lica, vjestak, osteceni i drugi ucesnici kriviénog po-
stupka) na planu realizacije krivi¢noprocesnog zadatka, posmatrano kroz prizmu utvrdi-
vanja, odnosno postojanja odredenog krivicnog djela i krivice, te izricanja krivi¢nopravne
sankcije. Ovakva involviranost i doprinos svakog pojedinac¢nog krivi¢noprocesnog subjek-
ta, u skladu sa zakonom propisanim pravima i duznostima, imperativ je za potpuno i sve-
strano rasvjetljavanje i rjeSenje konkretne kriviéne stvari, te donoSenje pravilne i zakonite
sudske odluke*.

U toku sprovodenja dokaznog postupka u punom kapacitetu se ostvaruje katalog
prava optuzenog lica, a posebno ostvarivanje prava na odbranu kojom prilikom optuze-
no lice i njegov branilac nastoje da opovrgnu optuzbe. U tom smislu, prikupljeni dokazi
od strane ovlastenih sluzbenih lica, pod rukovodnom i nadzornom ulogom postupajuéeg
tuzioca, podlozni su kritickom preispitivanju od strane odbrane - u cilju pravilne primje-
ne prava (materijalnog i procesnog). U toku dokaznog postupka do punog izrazaja dolazi
zastita minimalnih prava svakog ko je optuzen za krivi¢no djelo, a koja garantuju ¢lan 6
Evropske konvencije za zastitu ljudskih prava i osnovnih sloboda i ¢lan 14 stav 3 tacka g)
Medunarodnog pakta o gradanskim i politickim pravima koji proSiruje katalog navedenih
prava, tako da se obezbjeduje svakome ko je optuzen zbog krivi¢nog djela - da ne moze biti
prisiljen da svjedo¢i protiv sebe ili da prizna krivicu®. S obzirom na pravnu prirodu i kon-
cept istrage, kao i ulogu svih krivicnoprocesnih subjekata (glavnih i sporednih, odnosno
pomo¢énih) u svim stadijima krivicnog postupka, istrazna i dokazna uloga suda je pasiv-
na, ali izuzetno vazna posmatrano sa aspekta sudske kontrole u vezi dosljedne primjene
restriktivnih zakonskih uslova, posebno u dijelu koji se odnosi na ostvarivanje kataloga
prava i univerzalnih garancija osumnji¢enog, odnosno optuzenog lica i zastitu osnovnih
ljudskih prava i sloboda.

U dokaznom postupku obje suprotstavljene stranke (optuZeni i tuzilac), izvodenjem
dokaza, nastoje da uvjere sud sa dovoljno pouzdanosti, da donese ispravnu i zakonitu od-

Mrcela, M., Delost, D. (2019), Dokazni standardi u kaznenom postupku. Policija i sigurnost,
28(4), 418.
Clan 261 stav 2 Zakona o kriviénom postupku Bosne i Hercegovine
Detaljnije Karovi¢, S., Simovi¢, M. M. (2020). Rasvjetljavanje i rjeSenje krivicne stvari u
krivicnom postupku Bosne i Hercegovine - raskol izmedu normativnog i stvarnog. Godisnjak
Fakulteta pravnih nauka, 10(10). Banja Luka: Panevropski univerzitet ,,Aperion®, 199-210.
Simovi¢, M. (2012). Uloga suda u utvrdivanju ¢injenica na glavnom pretresu - regionalna
komparativna analiza. Savremene tendencije krivicnog procesnog prava u Srbiji i regionalna
krivicnoprocesna zakonodavstva - normativni i prakticni aspekti. Beograd: Misija OEBS u
Srbiji, 141.
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luku kojom se rasvjetljava i rjeSava odredena krivi¢na stvar. Teret dokazivanja predstavlja
svojevrsni institut krivicnog postupka kojim se odreduje ko $ta treba da dokazuje u po-
stupku, a da bi uspio u svojim zahtjevima, upravo je podjela dokaznih aktivnosti izmedu
osnovnih procesnih subjekata, koja je uslovljena vrstom postupka i osnovnim nacelima
na kojima taj postupak pociva, od primarnog znacaja za krivi¢ni postupak u kome se od-
lucuje o pravima i obavezama optuzenog. U pravilu, postupajuci tuzilac, po prirodi i opi-
su njegovih prava i duznosti propisanih zakonom, duzan je da poznaje, pravilno tumadci i
dosljedno sprovodi standarde dokazivanja u odnosu na svako konkretno kriviéno djelo.

Na objektivnom planu, neophodno je utvrditi, odnosno dokazati postojanje radnje
izvr$enja odredenog krivicnog djela, dok je na subjektivnom planu neophodno utvrditi po-
stojanje subjektivne komponente koja se ispoljava kao specifi¢an psihicki odnos izvrsioca
(umisljaj, nehat). Teorijski promatrano, taj postupak utvrdivanja, odnosno dokazivanja
postojanja krivi¢nog djela i krivice je zakonski normiran i jasan ali u prakticnom smislu
prilikom operacionalizacije ili sprovodenja ovog krivicnoprocesnog zadatka susre¢emo se
sa brojnim problemima i dilemama prakti¢ne primjene u vezi pravilne primjene materijal-
nog prava i procesnih normi.

6. ZAKLJUCAK

U ovom radu su apostrofirani klju¢ni problemi i delegirana odredena pitanja proce-
sne prirode koja se odnose na kompleksnost utvrdivanja, odnosno dokazivanja postojanja
krivi¢nog djela i krivice, uvazavajuci pravnu prirodu i odredene specifi¢nosti krivi¢nog po-
stupka u Bosni i Hercegovini. Uloga krivi¢noprocesnih subjekata na planu realizacije kri-
vi¢noprocesnog zadatka, koji se neposredno odnosi na rasvjetljavanje i rjeSenje odredene
krivi¢ne stvari, neposredno su normirane i uslovljene restriktivnim zakosnkim uslovima.
U tom smislu, neophodno je posmatrati istrazne i dokazne aktivnosti koje po prirodi stvari
moraju imati propisanu procesnu formu, kako bi imale dokaznu vrijednost u krivicnom
postupku. Prije svega, neophodno je naglasiti bitnu razliku izmedu obavjestajnih podataka
i informacija i dokaza neophodnih za efikasno vodenje kriviénog postupka, u kontekstu
utvrdivanja, odnosno postojanja odredenog krivi¢nog djela i krivice.

Prikupljeni dokazi moraju zadovoljavati procesnu formu, odnosno zadovoljavati sve
uslove procesne prirode. Dokazi koji nisu pribavljeni na zakonit nac¢in, nemaju dokaznu
vrijednost, tako da se sudska odluka ne moze zasnivati na takvim dokazima, posebno uva-
7avajuci da je u krivi¢noprocesnom zakonodavstvu Bosne i Hercegovine usvojena doktrina
ili koncept apsolutnoh isklju¢enja - izdvajanja nezakonitih dokaza.

Zakonodavac je zadnjom reformom krivi¢nog zakonodavstva Bosne i Hercegovine
iskazao poseban senzibiltet kada je u pitanju komponenta humanosti, odnosno zastita
osnovnih ljudskih prava i sloboda koja se neposredno odnosi na ostvarivanje kataloga pra-
va osumnji¢enog, odnosno optuzenog lica u krivicnom postupku. Takode, primjena opstih
dokaznih radnji i posebnih istraznih radnji je uslovljena zadovoljenjem dva kumulativno
propisana uslova materijalne i formalne prirode. Jedan od krucijalnih uslova koji mora
biti zadovoljen na planu efikasnog sprovodenja krivi¢ne istrage je obezbjedenje tajnosti
istrage.

U dokaznom postupku, kao centralnom dijelu glavnog pretresa, konfrontiraju se do-

16 Bugarski, T. (2014), Dokazne radnje u krivicnom postupku, drugo izmijenjeno izdanje. Novi
Sad: Pravni fakultet, Univerzitet u Novom Sadu, Centar za izdavacku djelatnost, 12.
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kazi optuzbe i odbrane, dok je dokazna uloga suda pasivna. Teret dokazivanja je na postu-
pajucem tuziocu koji u dokaznom postupku zauzima centralnu dokaznu ulogu, cijeneci
da na temelju izvedenih dokaza mora uvjeriti sud u postojanje obiljezja bi¢a odredenog
krivi¢nog djela i krivice.
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Current Issues of the Procedural Nature: Proof of Criminal
Offenses and Guilt in the Criminal Proceedings of Bosnia and
Herzegovina

Summary: In this paper, the authors highlighted certain issues that are directly related
to the complexity of determining or proving the existence of a particular crime and
guilt, taking into account the legal nature and basic specifics of criminal procedure in
Bosnia and Herzegovina. Considering the legally regulated stages of criminal proce-
dure, consistency and consistent application of the law as an imperative obligation of
all criminal procedural subjects in terms of realization of criminal procedural task is
aimed at proper and legal court decision which clarifies and resolves a specific criminal
matter. In that sense, the authors paid special attention to the differentiation between
intelligence and information on the one hand and evidence in criminal proceedings on
the other, then legal collection of evidence, secrecy of the investigation as a basic pre-
condition for effective investigation, and conduct of the hearing. During the hearing,
the importance of the criminal procedure was emphasized as the central part, which
by the nature of things deserves special interest.

Key words: evidence, proving, criminal proceedings, Bosnia and Herzegovina.
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Opste pravno nacelo medusobnog
povjerenja u pravu Evropske unije

Rezime: U ovom radu, primjenom analitickih i sintetickih me-
toda, pri cemu u okviru njih sredisnje mjesto zauzimaju analiza
sadrzaja, uporedna i istorijsko-komparativna analiza, istrazuje-
mo opste pravno nacelo medusobnog povjerenja, koje se pri-
mjenjuje u vise oblasti drustvenih odnosa koje ureduje pravo
Evropske unije, te koje do sada nije inkorporirano u osnivacke
ugovore. SadrZinski odredujemo opsta pravna nacela, te uka-
zujuci na njihov istorijski razvoj od Montan unije do Lisabona,
vrsimo distinkciju izmedu njih i osnovnih principa na kojima
pociva Evropska unija i koji su, izmedu ostalog, bazi¢no vezani
za otvorenu ekonomiju i slobodnu konkurenciju, suprematiju
prava Unije u odnosu na pravo drzava Clanica, autonomnost
prava evropske organizacije, njegovu neposrednu primjenu,
neposredno dejstvo i dr. OpSta pravna nacela jasno odvaja-
mo i od opstih nacela koja su karakteristicna za svaku zasebnu
oblast koja je uredena u pravu evropske organizacije. Predmet-
no istrazivanje e jasno pokazati koliki je znacaj jurisprudencije
Suda pravde u pozicioniranju nacela medusobnog povjerenja
u sistemu opstih pravnih nacela Unije. Za potrebe ovog rada
odvajamo situacije u kojima nacelo medusobnog povjerenja
djeluje izmedu drzava ¢lanica od situacija u kojima ono djeluje
izmedu drzava Clanica i evropske organizacije. U konacnici do-
nosimo zaklju€na razmatranja.

Klju€ne rijeci: Evropska unija, Sud pravde EU, jurisprudencija,
opsta pravna nacela, opste pravno nacelo medusobnog povje-
renja.

1. UVOD

Opsta pravna nacela su najopstije i najapstraktnije prav-
ne norme kojima se ne utvrduju konkretna prava i obaveze su-
bjekata prava. Ona predstavljaju putokaz normativno-pravnog
procesa, Sto znaci da kazuju kako ta prava i obaveze treba da se
utvrduju, bilo kroz proces stvaranja, bilo kroz primjenu prava.!
Gledajudi iz ugla prava Evropske unije, kojeg pojedini autori
smatraju posebnom granom medunarodnog prava sa odlikom
detaljnijeg razvoja poveznice sa nacionalnim pravnim siste-
mima i snaznijom voljom drzava ¢lanica za transferom svojih

! Dragi$i¢, R. (2021). Nomotehnika kroz prizmu preuzimanja

prava Evropske unije. Banja Luka: JU Narodna i univerzitetska
biblioteka Republike Srpske, 380.
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nadleznosti toj medunarodnoj organizaciji,? opsta pravna nacela mozemo sadrzinski odre-
diti kao apstraktne opste pravne norme koje nisu izri¢ito sadrzane u pravnom sistemu, ali
se mogu iz njega izvesti i formulisati. To su norme temeljnog karaktera, obiljezene osobi-
tim oblikom neodredenosti,? koje se kada je rijec¢ o evropskoj organizaciji dijele na ona koja
su inkorporirana u osnivacke akte (npr. nacelo solidarnosti, nacelo uzajamnog priznanja)
ina ona koja to nisu (npr. nacelo medusobnog povjerenja).

Opsta pravna nacela ne treba poistovjeéivati sa osnovnim principima na kojima
pociva Evropska unija i koji su, izmedu ostalog, bazi¢no vezani za otvorenu ekonomiju i
slobodnu konkurenciju, suprematiju prava Unije u odnosu na pravo drzava ¢lanica, au-
tonomnost prava evropske organizacije, njegovu neposrednu primjenu, neposredno dej-
stvo i dr. T osnovni principi razlikuju se po tome da li su inkorporirani u osnivacke akte
(npr. princip otvorene ekonomije i slobodne konkurencije, princip suprematije, princip
dodijeljenih nadleznosti, princip neposredne primjene, princip proporcionalnosti i princip
subordinacije) ili nisu (npr. princip autonomnosti, princip neposrednog dejstva, princip
posrednog dejstva), a zajednicka odlika im je da ,,otkrivaju” sustinu prirode pravnog poret-
ka Unije, pri ¢emu se ne koriste za popunjavanje pravnih praznina, ve¢ su vie operativnog
karaktera.

Opsta pravna nacela ne treba poistovje¢ivati ni sa ops$tim nacelima koja su karakte-
risti¢na za svaku zasebnu oblast koja je uredena u pravu EU. Tako, na primjer u okviru
izvora prava o zastiti zivotne sredine znacajnu ulogu ima nacelo predostroznosti, nacelo
solidne politike zastite zivotne sredine, nacelo integrisane zivotne sredine, nacelo da za-
gadivac placa i sl.

Svoje inicijalne konture u jurisprudenciji Suda pravde opsta pravna nacela dobijaju
nakon uspostavljanja Montan unije, koja je predstavljala prvi stub evropske ekonomske
integracije.’ U doktrini, zbog posezanja Suda pravde za opstim pravnim nacelima, Cesto
nailazimo na spocitavanja u vezi sa ,pravnostvaralackom® prirodom njegovih presuda.
Neki ¢ak aludiraju i na proizvoljnost tog pravosudnog organa zbog dominantne uloge
njegove jurisprudencije u profilisanju opstih pravnih nacela i njihovom pozicioniranju u
pravnom sistemu Unije, iako se on prema nacelima usmjeravao u skladu sa mogué¢nostima
iz osnivackih ugovora i izvodio ih iz pravnih izvora na snazi — drugih propisa Unije, odred-
bi najvisih pravnih akata drzava ¢lanica ili iz medunarodnog prava. Vazno je da se ukaze
da pravna valjanost osnivackih ugovora ne moze biti ispitivana od strane Suda pravde,
medutim prilikom tumacenja njihovih odredbi Sud se oslanjao na opsta pravna nacela.®

Bududéi da Sud pravde nije u osnivackim ugovorima pronalazio ovlastenje da stvara
pravo, on je pravne praznine popunjavao tako $to je virtuozno posezao za njihovim nedo-

Wessel, R. (2018). Studyng International and European Law: Confronting Perspectives and
Combining Interests. In: S. Garben, 1. Govaere (eds.) The Interface between International and
EU Law. Oxford: Hart Publishers.

Lozina, D. (2018). Ricardo Guastini, Sintaksa prava. Zbornik radova Pravnog fakulteta u Splitu,
55/2.

Protocol on the Application of the Principles of Subsidiarity and Proportionality, OJ C 310/207
Del Bo D. (1967). European Community 10th — Common Market - Coal and Steel Community
EURATOM. Commemorating the Signing the Rome Treaties, 5. Preuzeto 20.4.2022, sa: http://
aei.pitt.edu/43747/1/A7486.pdf.

Tuci¢, B. (2016). Suverenitet, jurisprudencija i utavni pluralizam: ogled u pravnom poretku
Evropske unije. Banja Luka: JU Narodna i univerzitetska biblioteka Republike Srpske, 68.
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voljno jasnim odredbama koje je tumacio kako bi promovisao opsta pravna nacela. Upra-
vo zato su pojedini autori, poput Hartlija, poimali da je Sud svoju aktivnost na stvaranju
prava ,maskirao“ kroz proces tumacenja.” Jednu takvu odredbu je predstavljao ¢lan 220
Ugovora o Evropskoj zajednici u kojem je za djelovanje Suda pravde i Prvostepenog suda
reCeno da ,brinu o poStovanju prava prilikom tumacenja i primjene prava“. Gotovo vecina
pravnika bi se slozila da izraz ,poStovanje prava“ podrazumijeva i opsta pravna nacela, jer
iona su pravo. U istom ugovoru, odredbama o vanugovornoj odgovornosti iz ¢lana 288(2),
bilo je propisano da se nadoknada Stete vrsi u skladu sa opstim nacelima koja su zajed-
nicka pravima drzava ¢lanica a istu odredbu je sadrzavao i ¢lan 188 Ugovora o Evropskoj
zajednici za atomsku energiju. Danas se ona sadrzi u ¢lanu 340(2) Ugovora o funkcioni-
sanju Evropske unije (UFEU)? gdje je propisano da je Unija, u pogledu vanugovorne od-
govornosti, u skladu s opstim nacelima koja su zajednicka pravima drzava ¢lanica, duzna
nadoknaditi svaku $tetu koju njene institucije ili sluzbenici prouzrokuju pri obavljanju
svojih duznosti. U kona¢nici, u ¢lanu 230 Ugovora o Evropskoj zajednici, u dijelu u kojem
se propisuje postupak za ocjenu zakonitosti, kao osnova za ponistaj akta Unije, uz krsenje
odredbi Ugovora, navodi se i svako drugo pravilo koje se odnosi na njegovu primjenu. Da-
nas je u ¢lanu 263(2) UFEU propisano da je u postupku ocjene zakonitosti akata institucija
Unije Sud pravde EU nadlezan u postupcima koje pokreéu drzave ¢lanice, Evropski par-
lament, Savjet ili Komisija zbog nenadleznosti, bitne povrede postupka, povrede Ugovora
ili bilo kojeg pravnog pravila vezanog za njihovu primjenu ili zbog zloupotrebe ovlastenja.

U nastavku istrazujemo ops$te pravno nacelo medusobnog povjerenja, koje je karak-
teristitno za viSe oblasti drustvenih odnosa koji se ureduju na ravni Evorpske unije, te
koje, obzirom na svoju vrednosnu supstancu, predstavlja poseban izvor prava sa kljuénim
uplivom na ostvarenje ciljeva iz primarnih i sekundarnih izvora acquis.

2. SADRZINSKE ODREDNICE I DOSEG OPSTEG PRAVNOG NACELA
MEDUSOBNOG POVJERENJA

Opéste pravno nacelo medusobnog povjerenja podrazumijeva da svaka drzava ¢lanica
mora da pretpostavi da su odredene mjere koje preduzimaju druge drzave ¢lanice u sa-
glasnosti sa pravom Unije, da su usredsrijedene na promovisanje i zastitu vrijednosti te
evropske organizacije i poStovanje osnovnih prava i.e. da su njihovi nacionalni pravni si-
stemi sposobni da omoguce zastitu tih vrijednosti. Ono je, kao uslov inovativne saradnje,’
najdominantnije u sferi podijeljenih nadleznosti izmedu Evropske unije i drzava ¢lanica
i predstavlja osnovu na kojoj treba medusobno da djeluju nacionalni sudovi. Inicijalno
se nacelo medusobnog povjerenja posmatralo iz ugla vertikalnog odnosa izmedu svake
drzave ¢lanice i evropske nadnacionalne organizacije (inicijalni primjeri iz jurisprudencije
Suda pravde tic¢u se tog vertikalnog odnosa), da bi kasnije u fokusu bilo medusobno po-
vjerenje izmedu drzava ¢lanica (horizontalni odnos). Na jurisprudentnoj ravni, i neki od
najnovijih slucajeva, koje u postupku rjeSavanja prethodnih pitanja upucenih od strane
nacionalnih sudova razmatra Sud pravde, iziskuju tumacenje nacela medusobnog povje-

Hartley, T. C. (1998). Temelji prava Europske zajednice: uvod u ustavno i upravno pravo
Europske zajednice. Sarajevo: Fond za otvoreno drustvo, Magistrat, Sarajevo, 130.
Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the
European Union, Official Journal, C 83, 30. 3. 2010.

° Fichera, M. (2009). Mutual Trust in European Criminal Law. Working Paper Series, 10.
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renja. Tako je, na primjer u sluc¢aju C-262/21 PPU™, postavljeno pitanje treba li nacelo me-
dusobnog povjerenja medu drzavama ¢lanicama tumaciti na nacin da drzava koja predaje
dijete moze u skladu s tim nacelom pretpostaviti da ¢e drzava boravista djeteta ispuniti
obaveze ili interes djeteta zahtjeva da se od tijela drzave boravista zatraze pojasnjenja o
konkretnim mjerama koje su preduzete ili koje ¢e se preduzeti radi njegove zastite kako bi
drzava ¢lanica koja predaje dijete mogla ocijeniti, izmedu ostalog, primjerenost tih mjera
s obzirom na interes djeteta.

Pokazuje se korisnim ukazati na odnos nacela medusobnog povjerenja sa prin-
cipom suprematije te opStim pravnim nacelom uzajamnog priznavanja i principom
autonomnosti," kao i istraziti da li se ono primjenjuje i na trece zemlje ili samo na drzave
¢lanice Evropske unije.

U pravnoj literaturi Cesto se pominje doktrina Horizontal Solange,”* koja je susta
suprotnost vertikalnom uglu posmatranja slucajeva Solange 1% i Solange 2*. Solange 1
je predmet koji se odnosio na odbijanje Saveznog ustavnog suda Njemacke da bezuslovno
prihvati suprematiju prava Zajednice te koji je narusio uskladivanje nacionalnog i prava
Zajednice za koje se zalagao Sud pravde. Ustavni sud je iznio zamjerku koja se odnosila
na implikacije konfliktnih mjera zajednice po ljudska prava garantovana njemackim pro-
pisima. Rijec je o njemackom propisu koji nije podrazumijevao prenos nadleznosti jer bi
taj prenos mogao rezultirati time da bude u suprotnosti sa ,neodvojivim i esencijalnim*
elementima njemackog ustavnog akta. Zastita ljudskih prava je, prema stavu nacionalnog
suda, neodvojivi i esencijalni ustavni princip i stoga nacionalni propis kojim se garantuju
ljudska prava ima prednost u odnosu na pravo Zajednice u sluc¢aju njihovog medusobnog
sukoba i to sve dok se na ravni Zajednice ne stvori sistem zastite ljudskih prava koji bi
odgovarao onom koji postoji u nacionalnim okvirima. Moglo bi da se kaze da je u sluca-
ju Solange 1 doslo do ,sudara“ nacela medusobnog povjerenja sa principom suprematije
prava evropske organizacije. Otprilike trinaest godina nakon slucaja Solange 1, uslijedio
je slu¢aj Solange 2, kada je Savezni ustavni sud Njemacke iznio potpuno suprotan, moglo
bi da se kaze kompromisni, stav ocijenivsi da je uspostavljen odgovarajuci sistem garan-
cije ljudskih prava na nivou Zajednice. Naime, iznio je znacajno drugacija stanovista u
odnosu na ona iz Solange 1. Taj je sud istakao da sve dok evropske zajednice i, posebno,
jurisprudencija Suda pravde, obezbjeduju zastitu osnovnih ljudskih prava na nacin koji
bi bio slican onom kojeg bezuslovno garantuje relevantan propis Njemacke, te sve dok
obezbjeduju zastitu njihovog sustinskog sadrzaja, Savezni ustavni sud nece preispitivati
primjenjivost akata koje usvajaju institucije Zajednice i utvrdivati njihovu usaglasenost sa
osnovnim pravima koja garantuje njemacki propis. Dakle, naknadno uspostavljanje me-
dusobnog povjerenja izmedu Zajednica i drzave ¢lanice opravdavaju naziv doktrine Ho-

10°C-262/21 PPU 4 v B, ECLLLIEU:C:2021:640, para. 30(4).

' De Witte, B. (2010). European Union Law: How Autonomous is its Legal Order?. Zeitschrift fiir
offentliches Recht, 65(1). Preuzeto 20.4.2022, sa: http://hdl.handle.net/1814/15564.

12 Conor, 1. (2021). Suspending Horizontal Solange: A Decentralized Instrument for Protecting
Mutual Trust and the European Rule of Law. Part of the Beitrdge zum auslindischen offentlichen
Recht und Vélkerrecht book series (Beitrige, volume 298).

13 C-11/70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und
Futtermittel, ECLI:EU:C:1970:114

4 C-126/81 Wiinsche Handelsgesellschaft v Federal Republic of Germany, ECLI identifier:
ECLI:EU:C:1982:144
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rizontal Solange, naravno uz apostrofiranje horizontalne dimenzije jer se u sadasnjem
periodu integracija, kako smo naprijed pomenuli, opste nacelo medusobnog povjerenja
uglavnom odnosi na povjerenje koje treba da postoji izmedu drzava ¢lanica.

Pored inicijalnog ,sudara“ sa principom suprematije, pojedini autori smatraju da je
postojanje medusobnog povjerenja preduslov za ostvarivanje nacela uzajamnog priznava-
nja za koje smo naprijed naveli da je inkorporirano u UFEU.® Istovremeno oni ocjenjuju
da je usvajanje medusobnog povjerenja kao baze za integraciju, a prije svega kao meha-
nizma za priznanje i izvrSenje presuda ambiciozan projekat. Konkretnije, oni ukazuju na
kompleksan odnos izmedu medusobnog povjerenja, zastite osnovnih prava, uzajamnog
priznavanja i izvrSenja presuda. U drugim izvorima, medutim, postoji jasno izrazen su-
protan stav da, priznajuéi granice medusobnog povjerenja, propisi Unije ogranicavaju
automatsko priznavanje i izvrSenje sudskih odluka u odredenim oblastima.'® U novijoj
praksi Suda pravde profilie se stav o tome da su nacelo medusobnog povjerenja i nacelo
uzajamnog priznavanja u pravu EU od fundamentalnog znacaja, s obzirom da, kako to
Sud navodi na primjer u predmetu Aranyosi and Calddararu”, omoguéavaju stvaranje i
odrZavanje podrudja bez unutra$njih granica. Preciznije, princip medusobnog povjerenja
zahtjeva, posebno u pogledu podruéja slobode, bezbjednosti i pravde, da svaka od drzava
¢lanica, osim u izuzetnim okolnostima, smatra da sve ostale drzave ¢lanice postuju propise
Unije, a posebno osnovna prava priznata pravom te evropske organizacije. Medutim, Sud
je unavedenom predmetu zauzeo i stav koji je iSao u prilog ublazavanja rigidnosti pozicija
Suda iz Misljenja 2/13'¢, o ¢emu govorimo u nastavku.

Intrigantnim se pokazuje i odnos nacela medusobnog povjerenja sa nacelom autono-
mnosti prava Evropske unije, koji se ekstenzivno obrazlaze u Misljenju Suda pravde 2/13.
Rije¢ o Misljenju u kojem se sadrzi odredenje u vezi pristupanja Unije Evropskoj konven-
ciji za zastitu ljudskih prava i osnovnih sloboda. Sud u tom misljenu podsje¢a da Unija ima
sopstveni poredak nove vrste, posebne prirode, te ustavni okvir i sopstvena osnovna nace-
la, posebno razvijenu institucionalnu strukturu te skup pravnih pravila koja osiguravaju
njeno funkcionisanje. Konstatuje da je pravo Unije autonoman izvor prava, ustanovljen
Ugovorima, da je nadredeno u odnosu na pravo drzava ¢lanica, te da su bitne karakteristi-
ke prava Unije dovele do strukturirane mreZe nacela, pravila i meduzavisnih pravnih od-
nosa koji povezuju samu Uniju i njene drzave ¢lanice kao i drzave ¢lanice medusobno, koje
ucestvuju u procesu stvaranja sve tjeSnje povezane unije medu narodima Evrope. Govoreci
o0 autonomnosti prava Evropske unije u odnosu na prava drzava ¢lanica kao i u odnosu na
medunarodno pravo, Sud ukazuje na potrebu da se tumacenje osnovnih prava osigura u

'S Losy, O., Podolska, A. (2018). The Principle of Mutual Trust in the Area of Freedom, Security
and Justice. Analysis of Selected Case Law. Adam Mickiewicz University Law Review, 185-204,
DOI 10.14746/ppuam.2018.8.13

Bard, P., van Ballegooij, W. (2018). Judicial independence as a precondition for mutual trust?
The CJEU in Minister for Justice and Equality v. LM. New Journal of European Criminal Law,
9(3), 355, DOI: 10.1177/2032284418801569

17 Joined cases C-404/15 and C-659/15 PPU Pal Aranyosi and Robert Caldararu v
Generalstaatsanwaltschaft Bremen, ECLI:EU:C:2016:198;

Case Opinion 2/13 Opinion pursuant to Article 218(11) TFEU — Draft international agreement
— Accession of the European Union to the European Convention for the Protection of Human
Rights and Fundamental Freedoms, ECLI:EU:C:2014:2454.

1 Para. 158
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okviru strukture i ciljeva Unije.2° U tom smislu taj pravosudni organ je ukazao da bi, na
primjer, svaka arbitrazna odluka uvijek rezultirala obavezujué¢im tumacenjem prava EU.
To je zato $to je Sud funkciju autonomnosti manifestovao kao mehanizam za uspostavlja-
nje neke vrste ,spoljnog” primata prava EU, ograni¢avajuci moguénost drzava ¢lanica da
saraduju na medunarodnom nivou van pravnog poretka EU.*

U Misljenju 2/13 Sud ukazuje da se bazi¢no znacenje nacela medusobnog povjere-
nja medu drzavama ¢lanicama u pravu Evropske unije ogleda u stvaranju i odrzavanju
prostora bez unutrasnjih granica. S tim u vezi, svaka drzava ¢lanica treba da pretpostavi,
posebno u podrucju slobode, bezbjednossti i pravde, da sve druge drzave ¢lanice, osim u
izuzetnim okolnostima, postuju pravo Unije i osnovna prava koja su na nivou Unije zasti-
¢ena.?” Sud konstatuje da, u mjeri u kojoj Konvencija, time $to nalaze da se Unija i drzave
¢lanice smatraju ugovornim stranama ne samo u svojim odnosima s ugovornim stranama
koje nisu drzave ¢lanice Unije nego i u svojim medusobnim odnosima, ukljucujuci kad
te odnose ureduje pravo Unije, zahtijeva da jedna drzava ¢lanica provjerava postovanje
osnovnih prava od strane druge drzave ¢lanice, iako pravo Unije namece medusobno po-
vjerenje medu tim drzavama ¢lanicama, pristupanje moze ugroziti ravnotezu na kojoj je
Unija utemeljena te autonomnost prava Unije.?® Uz to, obavezu drzava ¢lanica da se ko-
riste mehanizmima za rjeSavanje sporova uspostavljenim pravom Unije — a posebno da
postuju nadleznosti Suda — treba shvatiti kao poseban odraz njihove generalne obaveze
lojalnosti.2+ Sustinski, ocijenjeno je da Sporazum o pristupanju Unije Konvenciji moze uti-
cati na autonomnost prava Unije, te da moze uticati i na djelotvornost nacela medusob-
nog povjerenja medu drzavama ¢lanicama. Dakle, rijec je o prili¢no rigidnom stavu, koji
¢e, kako smo ranije nagovijestili, biti donekle ublazen upravo u predmetu Aranyosi and
Caldararu u kojem je donesena “presuda kompromisa” buduéi je Sud pravde odlucio da
postupanje po Evropskom nalogu za hap$enje mora biti odloZeno ako postoji stvarni rizik
od nehumanog ili ponizavajuéeg postupanja u uslovima pritvora.?

Ne manje intrigantna situacija postoji i u slu¢ajevima u kojima je Sud pravde davao
misljenja o zaklju¢ivanju medunarodnih trgovinskih ugovora nove generacije, pa je tako u
Misljenju 1/172¢ koje je dao povodom zakljucivanja CETA ugovora?, utvrdio da su drzave
¢lanice, u svim podru¢jima koja proizlaze iz prava Unije, duzne postovati nacelo medu-

2 Para. 170

2! Dimopoulos, A. (2018). Achmea: The principle of autonomy and its implications for intra and
extra-EU BITs. Blog of the European Journal of International Law. Preuzeto 20.4.2022, sa
https://www.ejiltalk.org/achmea-the-principle-of-autonomy-and-its-implications-for-intra-and-
extra-eu-bits/

22 Case Opinion 2/13 Opinion pursuant to Article 218(11) TFEU , para. 191.

2 Para. 194

¢ Para. 202

2 Willems, A. (2019). The Court of Justice of the European Union’s Mutual Trust Journey in

EU Criminal Law: From a Presumption to (Room for) Rebuttal. German Law Journal, 20,

doi:10.1017/g1j.2019.32

Avis 1/17 Opinion pursuant to Article 218(11) TFEU — Comprehensive Economic and Trade

Agreement between Canada, of the one part, and the European Union and its Member States, of

the other part (CETA), ECLI:EU:C:2019:341

Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one part, and

the European Union and its Member States, of the other part.
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sobnog povjerenja.2® To nacelo, prema ocjeni Suda, svakoj od drzava nalaze da postupa u
dobroj vjeri, tako $to ¢e, osim u izuzetnim okolnostima, smatrati da ostale drzave ¢lanice
postuju pravo Unije, ukljucujuéi osnovna prava, poput prava na efikasan pravni lijek pred
nezavisnim sudom. Medutim, to nacelo, posebno kada je rije¢ o postovanju prava na efi-
kasan pravni lijek pred nezavisnim sudom, ne primjenjuje se u odnosima izmedu Unije i
tre¢ih zemalja.?

3. UPOTREBA OPSTEG PRAVNOG NACELA MEPUSOBNOG
POVJERENJA U ODABRANIM IZVORIMA PRAVA I
JURISPRUDENCIJI SUDA PRAVDE EU

Istorijski hodogram u domenu jurisprudencije Suda pravde govori u prilog tome da
se izraz ,medusobno povjerenje” pojavljuje u Misljenju 1/753%° koje je Sud dao na osno-
vu ¢lana 228(1) Ugovora o Evropskoj ekonomskoj zajednici. Sud je odlucio da ovlaséenje
za zakljucivanje medunarodnih ugovora o trgovinskim pitanjima ne moze biti ,uporedno
ovla$éenje“ jer je koris¢enjem takvog ovlaséenja postojala moguénost da drzave ¢lanice
zauzmu stavove prema tre¢im zemljama koji se razlikuju od onih koje bi Zajednica inace
usvojila pema njima, dovodeéi na taj nacin u pitanje medusobno povjerenje unutar Za-
jednice. Dakle, u navedenom Misljenju, koje se odnosi na vertikalni odnos izmedu drzava
¢lanica i Zajednice, Sud se poziva na medusobno povjerenje u odnosu izmedu Zajednice
i drzava ¢lanica. Potom je uslijedila upotreba izraza ,medusobno povjerenje“ u horizon-
talnoj percepciji odnosa izmedu drzava ¢lanica u oblasti unutrasnjeg trzista, u domenu
harmonizacije dokumenata iz oblasti veterinarske inspekcije na ravni Zajednice.*

Sud je nastavio sa upotrebom nacela medusobnog povjerenja u razli¢itim oblastima
prava, premda je ono najviSe povezano sa podru¢jem pravosudne saradnje u gradanskim
i kriviénim stvarima. To je u osnovi zbog ¢injenice da je u tom podrucju nacelo medusob-
nog priznavanja presuda i odredenih odluka u vansudskim predmetima nukleus sudske
saradnje u gradanskim i krivi¢nim stvarima. Upravo to uzajamno priznanje se i zasniva na
medusobnom povjerenju, $to je naglaseno i u uvodnim izjavama razli¢itih izvora prava iz
doti¢nog podrudja.

Tako je na primjer u uvodnim izjavama Uredbe Savjeta (EU) 2019/1111 0 nadleznosti,
priznavanju i izvrSenju odluka u bracnim sporovima i u stvarima povezanim s roditelj-
skom odgovorno$éu te medunarodnoj otmici djece??, na tri mjesta u uvodnim izjavama po-
menuto nacelo medusobnog povjerenja. Prvo, ukazano je da je uredno i ispravno funkeio-
nisanje podrudja pravde u Uniji, uz postovanje razlicitih pravnih sistema i tradicija drzava
¢lanica, od izuzetne vaznosti za Uniju, te da bi u tom smislu trebalo dodatno unapredivati
medusobno povjerenje medu pravosudnim sistemima. Potom je proklamovano da uza-
jamno povjerenje u pravosude na ravni Unije opravdava princip prema kojem bi odluke
u bra¢nim sporovima i u stvarima povezanim s roditeljskom odgovornos¢u donesene u

2 Para. 128 of the CETA Avis

# Para. 129 of the CETA Avis

3% Opinion of the Court of 11 November 1975 given pursuant to Article 228 of the EEC Treaty. -
Avis 1/75. ECLI:EU:C:1975:145

31 C-46/76 W. J. G. Bauhuis v The Netherlands State, para. 22, ECLI identifier: ECLI:EU:C:1977:6

32 Council Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and
enforcement of decisions in matrimonial matters and the matters of parental responsibility, and
on international child abduction, OJ L 178, 2.7.2019, 1-115 (recitals 3, 54 1 55).
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jednoj drzavi ¢lanici trebalo da budu priznate u svim drzavama ¢lanicama bez potrebe za
bilo kakvim postupkom priznavanja. I konacno, ukazano je na potrebu da bi se priznava-
nje iizvrsenje odluka, vjerodostojnih isprava i sporazuma donesenih u nekoj drzavi ¢lanici
trebalo osnivati na nacelu medusobnog povjerenja, te bi razlozi za nepriznavanje trebalo
da budu svedeni na minimum s obzirom na glavni cilj same Uredbe, odnosno olak$avanje
priznavanja i izvrSenja te efikasnu zastitu interesa djeteta. U jurisprudentnom dijelu, kada
je rije¢ o podrucju koje je pokriveno predmetnom Uredbom (odnosno njenom uredbom
prethodnicom3s) treba da se pomene slucaj Zarraga v Simone Pelz34, u kojem se konstatu-
je da se sistemi za priznavanje i izvr§enje presuda donesenih u drzavi ¢lanici zasnivaju na
nacelu medusobnog povjerenja izmedu drzava ¢lanica i ¢injenici da su njihovi nacionalni
pravni sistemi sposobni da obezbijede ekvivalentnu i efikasnu zastitu osnovnih prava, pri-
znatih na nivou Evoropske unije, posebno u Povelji o osnovnim pravima.3s

Danas se gotovo bez dileme medusobno povjerenje kvalifikuje kao nacelo koje djeluje
in favorem kreiranja evropskog krivi¢nog podrudja, pri ¢emu se lisabonska rjesenja sma-
traju kljuénim za unapredenje saradnje u tom podrudju, dok se predlisabonskom periodu
spocitava odredena skucenost u djelovanju institucija. U potonjem periodu, ni na Sirem
medunarodnom planu, konkretno na ravni Savjeta Evrope, okolnosti nisu bile naklonje-
ne unapredenju medunarodne saradnje u navedenom podrucju, ve¢ su usvajana rjesenja
koja su se provodila samo na nacionalnom nivou (konvencije i protokoli) ili su izradivane
radne verzije konvencija koje, velikim dijelom zbog nedostatka medusobnog povjerenja,
nikada nisu docekale svoju aktuelnu primjenu. Medutim, kada je rije¢ o jurisprudenci-
ji Suda pravde, ve¢ u vrijeme projektovanja Ugovora o Ustavu za Evropu, te donosenja
Ugovora iz Lisabona, nailazimo na ¢e$éa pozivanja na nacelo medusobnog povjerenja u
domenu evropskog krivicnog podrudja, o ¢emu inter alia govore slucajevi Goziitok and
Briigge® (koji se odnosi na Schengenski acquis), Gasparini, L.H. van Esbroesk, Staat-
sanwaltschaft Regensburg v. Klaus Bourquain, Dominic Wolzenburg.¥” Taj trend je
nastavljen i nakon 2014 godine, kada su uslijedile presude u predmetima Aranyosi and
Caldararu®®, Piotrowski®®, LM C-216/18 PPU*, Dumitru-Tudor Dorobantu®, Centraal
Justitieel Incassobureau#. Doduse, ove presude su uslijedile nakon Misljenja Suda pravde
2/13 a njihovu kompilaciju, kao i prikaz posljednjih presuda Suda za ljudska prava koje
se bave nac¢elom medusobnog povjerenja, dala je ad hoc pregovaracka grupa za pristu-

3 Regulation (EC) No 2201/2003 — Jurisdiction, recognition and enforcement of judgments in
matrimonial matters and matters of parental responsibility repealing Regulation (EC) No
1347/2000, OJ L 338, 23.12.2003, 1-29

3 C-491/10 PPU Joseba Andoni Aguirre Zarraga v Simone Pelz, para. 46170, ECLI:EU:C:2010:828.

35 Charter of Fundamental Rights of the European Union, OJ C 326, 26.10.2012, 391-407

3¢ Joined cases C-187/01 and C-385/01 Goziitok and Briigge, ECLI:EU:C:2003:87.

37 Sulima, A. (2013). The Normativity of the Principle of Mutual Trust Between EU Member
States withih the Emerging European Criminal Area. Wroclav Review of Law, Administration &
Economic, 3(1), 82.

3 Joined cases C-404/15 and C-659/15 PPU Pdl Aranyosi and Robert Caldararu v
Generalstaatsanwaltschaft Bremen, ECLI:EU:C:2016:198;

3 C-367/16 Dawid Piotrowski, ECLI:EU:C:2018:27.

40 C-216/18 PPU LM - Minister for Justice and Equality (Deficiencies in the system of justice),

ECLI:EU:C:2018:586.

C-128/18, Dumitru-Tudor Dorobantu, ECLI:EU:C:2019:857.

4 (C-671/18, Centraal Justitieel Incassobureau, ECLI:EU:C:2019:1054.
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panje Evropske unije Evropskoj konvenciji za zastitu ljudskih prava i osnovnih sloboda.*
Kompilacija je uslijedila kao svojevrstan odgovor na Misljenje 2/13, u kojem je zauzet stav
da je nacelo medusobnog povjerenja u pravu Evropske unije rezervisano samo za drzave
¢lanice, a ne za trece zemlje. Iako Sud pravde EU i Sud za ljudska prava raspolazu razlici-
tim kompetencijama, ne moze se prenebregnuti ¢injenica da oba nastoje da osnaze zastitu
osnovnih prava pojedinaca i da su oba zauzeli stav da u izuzetnim okolnosima krsenje tih
prava moze dovesti do ograni¢enja medusobnog povjerenja.* Medutim, pracenjem logike
Misljenja 2/13 izvodi se zakljucak da je ogranicenje nacela medusobnog povjerenja mogu-
¢e samo u slucaju najtezih krsenja osnovnih sloboda.

0Od novijih pravnih izvora, ukazujemo i na Uredbu (EU, Euratom) 2020/2092 Evrop-
skog parlamenta i Savjeta o opstem rezimu uslova koji se postavljaju u svrhu zastite
BudZeta EU%, koja u svojoj uvodnoj izjavi (5) odreduje da kada zemlja kandidatkinja po-
stane drzava ¢lanica, pridruzuje se pravnoj strukturi koja pociva na osnovnoj pretpostavci
prema kojoj svaka drzava ¢lanica dijeli sa svim drugim drzavama ¢lanicama i priznaje da
one s njom dijele niz zajednickih vrijednosti na kojima se osniva Unija, kao $to je to na-
vedeno u ¢lanu 2 Ugovora o Evropskoj uniji. Ta pretpostavka podrazumijeva i opravdava
postojanje uzajamnog povjerenja medu drzavama ¢lanicama u priznavanju tih vrijedno-
sti 1 u postovanju prava Unije koje ih provodi. Zakoni i prakse drzava ¢lanica trebali bi i
dalje biti u skladu sa zajednickim vrijednostima na kojima se Unija osniva. Na navedenu
uvodnu izjavu pomenute uredbe poziva se i Sud pravde u predmetu Hungary v European
Parliament and Council of the European Union# kada, u svojoj presudi od 16. februara
2022. godine, u paragrafima 125 i 129, izmedu ostalog, aludira na medusobno povjerenje
drzava ¢lanica u priznavanju vrijednosti na kojima se temelji Unija i poStovanju prava
Unije, te ukazuje da medusobno povjerenje pociva na obavezi svake od drzava ¢lanica da
se uskladi sa obavezama koje ima na osnovu prava Unije, kao i da postuje vrijednosti Unije
medu kojima se nalazi i vrijednost vladavine prava.

4. ZAKLJUCAK

Opste pravno nacelo medusobnog povjerenja ¢ini osnovu velikog broja propisa
Evropske unije iz podruéja unutrasnjeg trzista i podrucja slobode, bezbjednosti i pravde.
Pojavilo se u ranoj fazi integracionog procesa i to uglavnom u domenu slobodnog kretanja
roba i uzajamnog priznavanja strucnih kvalifikacija a naknadno je prepoznato i u okviru
evropske pravosudne saradnje u gradanskim i krivicnim stvarima te u zajednickoj politici
azila. Ono §to se, takode, ne moze prenebregnuti jeste njegova interakcija sa osnovnim

# CONSEIL DE L'EUROPE, 7th meeting of the CDDH AD HOC NEGOTIATION GROUP
(,,47+1) on the accession of the European Union to the European Convention on Human Rights,
Compilation of cases in the area of Basket 3 (“The principle of mutual trust between the EU
member states”), 9 November 2020.

# Ralli, E. (2017). The Principle of Mutual Recognition Based on Mutual Trust and the Respect
for Fundamental Rights: The Case of the Framework Decision on the European Arrest Warrant.
European Law Institute, 6.

4 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16
December 2020 on a general regime of conditionality for the protection of the Union budget, OJ
L4331, 22.12.2020, 1-10

% Case C-156/21 Hungary v European Parliament and Council of the European Union,
ECLI:EU:C:2022:97
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vrijednostima, prije svega vladavinom prava i ljudskim pravima. Medutim, jo$ uvijek nije
inkorporirano u osnivacke ugovore, $to podrazumijeva da se jo$ uvijek oblikuje kroz se-
kundarni acquis i kroz jurisprudenciju Suda pravde.

Nacelo medusobnog povjerenja ima svoju horizontalnu i svoju vertikalnu dimenziju,
ovisno o tome da li se na njega vrsi poziv in favorem regulisanja odnosa povjerenja izmedu
drzava clanica ili izmedu drzava ¢lanica i nadnacionalne evropske organizacije. U prvoj
varijanti nacionalni sudovi djeluju proaktivno traze¢i da Sud pravde u odredenim pita-
njima tumaci op$te pravno nacelo medusobnog povjerenja i njegovu primjenjivost u po-
jedina¢nim slucajevima. U drugoj, nacionalni pravni poreci, kako se pokazuje iz naprijed
prezentovanog slucaja Solange, jo$ uvijek zadrzavaju pravo da reaguju u domenu zastite
osnovnih ljudskih prava u slu¢aju da ona na adekvatan nacin pro futuro ne budu zasticena
na ravni Evropske unije.

Kada je rije¢ o odnosima sa tre¢im zemljama i medunarodnim organizacijama, kao
subjektima medunarodnog javnog prava, u jurisprudenciji Suda pravde se nacelo medu-
sobnog povjerenja koristilo kao “pogled sa visine” buduéi se kroz tu jurisprudenciju tuma-
¢ilo na nacin da je ono ekskluzivno primjenjivo samo na intra EU situacije i da nema spolj-
no dejstvo. Medutim, veoma je teSko naéi opravdanje za izuzimanje od primjene nacela
medusobnog povjerenja u aranZmanima sa treéim zemljama i medunarodnim organizaci-
jama kako se to pokusava uraditi posredstvom misljenja Suda 2/13 i 1/17. To je posebno
tesko ako su aranzmani sa tim tre¢éim medunarodnim javnopravnim subjektima u vezi sa
osnovnim principom otvorene ekonomije i slobodne konkurencije, koje je fundamentalni
princip kada je rijec o integrativnom modelu na kojem inicijalno i u kontinuitetu pociva
evropska organizacija.

Predano posvecivanje istrazivanju istorije razvoja opSteg pravnog nacela medusob-
nog povjerenja i njegove vrednosne supstance navodi na zakljucak da ono predstavlja plat-
formu ¢ijom razradom su dodatno osnazena ostala opsta pravna nacela, osnovni principi
i nacela specifi¢na za svaku pojedinu oblast koja je tretirana od strane pravne tekovine.
Takav se zakljucak izvodi i iz osnovne funkcije tog nacela a to je da bude oslonac procesu
integracije tako $to ¢e “otvoriti” razli¢ite nacionalne pravne poretke ali i biti u sluzbi zastite
interesa Evropske unije u odnosima sa tre¢im zemljama i medunarodnim organizacijama.
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General Legal Principle of Mutual Trust in European Union
Law

Summary: In this paper, through analytical and synthetic methods, where the central place is
occupied by content analysis, comparative and historical-comparative analysis, we consider the
general legal principle of mutual trust, which is applied in several areas of social relations gover-
ned by European Union law and which has not yet been incorporated into the founding treaties.
In terms of content, we determine general legal principles, and by pointing out their historical
development from the Montan Union to Lisbon, we make a distinction between them and the
basic principles on which the European Union lays and which are, among other things, essenti-
ally related to open economy and free competition, supremacy of Union law in relation to laws
of the Member States, autonomy of European organization law, its direct application, direct
effect, etc. We separate the general legal principles from the general principles characteristical
for each separate area that is regulated in the law of the European organization. This research
will clearly show the significance of the case-law of the Court of Justice in positioning the princi-
ple of mutual trust in the system of general legal principles of the Union. For the purposes of this
paper, we separate situations in which the principle of mutual trust acts between the Member
States from situations in which it operates between the Member States and the European orga-
nization. In the end, we present key considerations.

Key words: European Union, Court of Justice of the EU, case-law, general legal principles, gene-
ral legal principle of mutual trust.
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Monografija pod naslovom ,ULOGA MEDUNARODNIH OR-
GANIZACIJA U STVARANJU I FUNKCIONISANJU DEJTONSKE
BIH® autora dr Marka Acica, trenutno zaposlenog u Republi¢kom cen-
tru za istrazivanje rata, ratnih zlo¢ina i traZenje nestalih lica u Banja
Luci, proizasla je iz doktorske disertacije koju je dr Aci¢ 2017. godine
odbranio na Pravnom fakultetu Univerziteta u Beogradu. Ve¢ sam na-
slov monografije kolege Acic¢a svjedoci da se on prihvatio obrade jedne
izuzetno aktuelne teme — kakva je bila (i kakva je danas) uloga niza,
odnosno onih najvaznijih medunarodnih organizacija poput Organi-
zacije za bezbjednost i saradnju — OEBS — Misija za BiH, Delegacije
Evropske unije ili Kancelarije visokog predstavnika, odnosno visokog
predstavnika u BiH, u stvaranju, ali i funkcionisanju danasnje BiH.

Monografija izlazi u izdavastvu Nezavisnog univerziteta u Banjoj
Luci i sluzice, prije svega, studentima i nastavnicima ovog Univerzite-
ta, ali i drugih srodnih fakulteta i visokih Skola u pripremanju ispita i
drugih oblika nastavnih aktivnosti, a zatim i svima onima koji se ovom
problematikom u svom svakodnevnom radu bave. Ona predstavlja, u
svakom slucaju, rezultat dugogodisnjeg kontinuiranog interesa auto-
ra dr Marka Aci¢a za rad i funkcionisanje medunarodnih organizacija
uopste, a posebno u BiH. Za izradu monografije dr A¢i¢ je koristio po-
zamasnu raspolozivu domacu i inostranu teorijsku literaturu.

U izlaganju posmatrane problematike, koriSteni su svi relevan-
tni nauéni metodi i solidan naucni instrumentarijum, koji uz obimnu
literaturu 1 brojna teorijska i praktiéna saznanja pruzaju dovoljnu
osnovu za ovo vrijedno monografsko djelo.

U skladu s tim, monografija dr Marka Aci¢a obuhvata, nakon
uvodnih razmatranja sljedecih pet cjelina: prvi dio — u prvom dije-
lu autor kratko govori o medunarodnim organizacijama i njihovim
konstitutivnim elementima, ali i vaznim akterima u rjeSavanju regi-
onalnih i medunarodnih sukoba, a mnogo znacajni dio ovog poglav-
lja posvecuje raspadu SFRJ, uzrocima, ali i posljedicama, te svakako
nastanku i priznanju novih drzava; drugi dio — u drugom dijelu autor
govori o BiH kao federalnoj jedinici jugoslovenske federacije, ali i ono
mnogo vaznije — o procesu nastanka dejtonske BiH; treéi dio je po-
svecen Dejtonskom mirovnom sporazumu kao specificnom i nadasve
jedinstvenom u svijetu medunarodnopravnom aktu, te aneksima Dej-
tonskog mirovnog sporazuma; Cetvrti, po meni svakako centralni dio
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monografije u kojem autor poentira i obraduje ulogu medunarodnih organizacija u funkcionisanju
Dejtonske BiH, a posebno Medunarodne arbitraze za Bré¢ko, NATO, Ujedinjenih nacija, Organizacije
za evropsku bezbjednost i saradnju, Savjeta Evrope, medunarodnih finansijskih i drugih organizaci-
jaiEvropske unije i peti dio koji je posebno interesantan, jer u njemu autor na veoma znalac¢ki nacin
i sa dosta toga kritickog elaborira ulogu, ali i uticaj Kancelarije visokog predstavnika medunarodne
zajednice u oblikovanju drzavnog uredenja BiH, njen mandat, a onda i mirovne konferencije, kao i
odluke visokog predstavnika. U sklopu ovog poglavlja pobrojane su nadleznosti visokog predstavni-
ka u Bosni i Hercegovini utvrdene aneksom X OpSteg okvirnog sporazuma za mir u Bosni i Herce-
govini, kao i znatno prosirenje ovlastenja datih visokom predstavniku od strane Savjeta za primjenu
mira na konferencijama u Sintri, Bonu i Briselu. Posebno je analizirana tzv. Bonska konferencija na
kojoj su visokom predstavniku data ovlastenja da on sam u Bosni i Hercegovini i njenim entitetima
donosi zakone kao “privremene” ili “odgovarajuce” mjere, a kada to nisu u stanju da uéine Parla-
mentarna skupstina Bosne i Hercegovine ili entitetske skupstine. Polazeéi od tih ovlastenja (koja,
prema autoru, predstavljaju manifestaciju specificnog oblika medunarodnog protektorata u BiH),
autor je analizirao akta ustavnog karaktera nametnuta od strane visokog predstavnika (promjene
Ustava Bosne i Hercegovine, Ustava Republike Srpske i Ustava Federacije Bosne i Hercegovine), kao
inametanja zakona i akata personalnog i organizacionog karaktera, $to sve ukazuje na neograni¢enu
mod¢, vlast i pravo visokog predstavnika i njegov nesporni uticaj u oblikovanju drzavnog uredenja
Bosne i Hercegovine. Takode, autor je u ovom poglavlju posebno (a kasnije i u zakljuénim razma-
tranjima) obradio i pitanje potrebe za daljim postojanjem institucije visokog predstavnika u Bosni i
Hercegovini, a ovo pitanje je veoma aktuelno u pravnom i politickom Zivotu Bosne i Hercegovine, pa
i8ire, u posljednjih nekoliko godina.

Prije pregleda koriStene (moram naglasiti veoma obimne) literature, autor na kraju monogra-
fije daje i jedno sveobuhvatno zakljuéno razmatranje.

Svaka od navedenih cjelina sadrzi manje tematske jedinice koje je autor, kad god je to bilo
mogude, nastojao da istrazi na metodoloski isti nacin.

Kolega A¢i¢ piSe jasno i, koriste¢i odgovarajucu pravnu terminologiju, ¢itaoca sigurno vodi
kroz problematiku kojoj je posvecena monografija. Stavovi autora su uvek agrumentovani, a na kraju
svake od tematskih cjelina nalaze se i odredena zapazanja.

Ova monografija, u svakom slu¢aju, a posmatrajuci i cijeneci njen cjelokupan sadrzaj moze po-
sluziti studentima svih nivoa obrazovanja i nau¢nim radnicima visokoskolskih ustanova u Republici
Srpskoj i Bosni i Hercegovini, ali i kao znacajan i zanimljiv izvor i putokaz i §iroj ¢italackoj publici
koja zeli da bude upoznata sa osnovnim saznanjima koja se ti¢u uloge medunarodnih organizacija
danas u svijetu (interesantno ¢e biti pratiti rad ovih organizacija u najnovijem evropskom sukobu,
odnosno onom §to se desava u Ukrajini), svakako s posebnim osvrtom na BiH. Pisana je na zaista
pristupacan nacin i nudi brojne odgovore zainteresovanim za ovu problematiku. Impresionira obu-
hvatnost materije (zasnovane na obimnom fondu literature o tome napisanoj, sa vrsnom znalackom
selekcijom njenog koristenja), koja je izlozena na pregledan i sistematski sreden nacin. Od posebnog
je znacaja i kriticka argumentacija izloZenog i stavovi autora o brojnim razmotrenim pitanjima.

Monografija pod naslovom ,ULOGA MEDUNARODNIH ORGANIZACIJA U STVARANJU I
FUNKCIONISANJU DEJTONSKE BIH® kolege dr Marka Acica jeste rad koji ¢e predstavljati dra-
gocjen putokaz buduéim istraziva¢ima izloZene i prezentovane problematike. Pored toga, stru¢na
javnost ¢e dobiti priliku da se upozna sa svim bitnim pitanjima koja se odnose na ovu materiju. Zbog
toga sam imao veliko zadovoljstvo da veceras govorim pred vama, a o monografiji dr Marka Acica.

Banja Luka, maja 2022. godine
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UPUTSTVO ZA AUTORE

Ukoliko rad ne bude ispunjavao preporuke date u ovom Uputstvu, nece biti predat na recenziju
i nece se objaviti.

Rad mora biti sac¢injen u Microsoft Word-u, fontom Times New Roman (12), razmak Single

(1) Format stranice: veli¢ina A4. Margine: vrh 2,5 cm, donja 2,5 cm, lijevo 2,5 cm, desno 2,5 cm.
Rad treba da ima duzinu do 30.000 znakova (16 strana). Rad mora biti redigovan.

(2) Naslov rada - centrirano, (Times New Roman, 16, bold). Ispod naslova treba da stoji prezi-
me, titula i ime autora (Times New Roman, 14). Primjer: Prezime dr (mr) ime ili prezime ime,
dipl pravnik. U fusnoti na prvoj stranici se navodi nau¢no zvanje autora, naziv i adresa ustanove
u kojoj je autor zaposlen i e-mail adresa autora, (Times New Roman, 10).

(3) Rezime/Apstrakt u duzini do 100-250 rijedi, treba da se nalazi na pocetku rada, tj. ispod
naslova, dva proreda nize (TNR, 10, italic)

(4) Kljucne rijeci (do pet klju¢nih rije¢i) (TNR, 10, italic).

(5) Rad Times New Roman 11, Justifed, Razmak (Single), Before 6 pt, Rad ¢ini: uvodni dio, cilj
i metode istrazivanja razrada teme i zakljucak.

(6) Bibliografija. Koristiti APA 5 pravila za bibliografiju, koja je pomenuta u tekstu.

(7) Fusnote i skracenice. Navodenja u fusnotama treba koristiti na isti nacin kao u tekstu. Skra-
Cenice treba izbjegavati, osim izrazito uobicajenih. Skracenice navedene u tabelama i slikama
treba objasniti.

(8) Recenzije i objavljivanje. Svi radovi se anonimno recenziraju od strane dva anonimna recen-
zenta. Na osnovu recenzija redakcija donosi odluku o objavljivanju rada i o tome obavjestava
autora.

Lista referenci treba da bude sacinjena tako da drugi, treéi i svaki ostali red reference budu uvu-
¢eni (paragraph-indentation-hanging). Posle tacki i zareza treba staviti razmak (single space).

Sve reference treba da budu navedene latiniénim pismom bez obzira na izvorni jezik na kome je
rad napisan. Imena i prezimena se piSu upotrebom dijakriti¢kih znakova: ¢, ¢, dz, 4, §, z.

- Monografije
Jedan autor
Pravilo: Prezime, Inicijal imena. (godina izdanja). Naslov. Mesto izdanja: Naziv izdavaca.

Primer: Kuzmanovié, R. (2008). Ustavno pravo. Banja Luka: Panevropski univerzitet Apei-
ron.

- Monografija sa viSe izdanja (ne navodi se ako ima samo jedno izdanje)

Pravilo: Prezime autora, inicijal(i) imena (godina izdanja). Naslov dela (br. izdanja). Mesto
izdanja: Naziv izdavaca.

- Prevod

Pravilo: Prezime autora, inicijal(i) imena (godina izdanja). Naslov dela. (Inicijal(i) imena pre-
zime, prev.). Mesto izdanja: Naziv izdavaca.

- Knjiga s urednikom ili prirediva¢em, zbornik radova

Ako re¢ o zborniku radova gde ne navodimo pojedinaéni rad, ve¢ celu knjigu, kao autora navo-
dimo priredivaca tog dela i uz njegovo prezime i inicijal imena u zagradi dodajemo “ured.” ili
“prir.” ili “Ed.” ako je knjiga pisana na stranom jeziku.

Pravilo: Prezime autora, inicijal(i) imena (ured.) (godina izdanja). Naslov dela. Mesto izdanja:
Naziv izdavaca.
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Prezime autora, inicijal(i) imena (Ed.) (godina izdanja). Naslov dela. (Inicijal(i) imena prezime,
prev.). Mesto izdanja: Naziv izdavaca.

- Doktorske disertacije

Pravilo: Prezime autora, inicijal(i) imena (godina izdanja). Naslov dela (doktorska disertaci-
ja). Naziv institucije.

Primer: Stani¢, M. (2017). Pravna priroda poslanickog mandata (doktorska disertacija).
Pravni fakultet Univerziteta u Beogradu.

- Clanci

*Ukoliko ¢lanak koji se citira ima DOI broj, potrebno je i njega navesti na kraju

- U casopisima

Pravilo: Prezime, Inicijal imena. (godina izdanja).Naslov rada. Naziv ¢asopisa, vol (br. u teku-
¢oj godini): paginacija od - do. Ukoliko rad ima DOI oznaku, ona se navodi na kraju.

*Napomena: Naslov ¢asopisa i broj volumena su u italiku. Broj izdanja je dat kurentom.

burié, V., & Vranjes, N. (2020). Legal Framework for the Role of Local Self Government in the
Implementation of the Public Interest: Examples of the Republic of Serbia and the Republic of
Srpska. Godisnjak Fakulteta pravnih nauka, 10(10), 48-63.

- Clanci u tematskim zbornicima, poglavlja u naué¢nim monografijama, saop-
Stenja u zbornicima sa naué¢nih konferencija

Pravilo: Prezime, Inicijal imena.(godina izdanja). Naslov rada In: Inicijal imena i prezime
urednika/priredivaca uz stavljenu napomenu u zagradi (ed. or eds.) Naziv publikacije. Mesto
izdanja: Naziv izdavaca. Paginacija.

Primer: Colovi¢, V. Osnovne karakteristike regulisanja ste¢aja osiguravajuéih drustava u Hr-
vatskoj, Crnoj Gori i Republici Srpskoj. In: V. Colovié (ed.) Pravo zemalja u region. Institut za
uporedno pravo, 549-566.

- Clanak iz novina

Pravilo: Prezime, Inicijal(i) imena. (datum). Naslov ¢lanka. Naslov novina, broj strane.
Primer: MiSi¢, M. (1. feb. 2012). Ju-Es stil smanjio gubitke. Politika, 11.

Ako se ne spominje autor ¢lanka, navodi se sve isto, samo se izostavlja ime autora.
Primer: Strazevica gotova za dva meseca. (1. feb. 2012). Politika, 10.

- Clanak iz enciklopedije

Primer: Islam. (1992). In The new encyclopaedia Britannica (Vol. 22, 1-43). Chicago: Encyclo-
paedia Britannica.

- Internet izvori

Pravilo: Autor, A. (datum objavljivanja). Naslov [Format]. Preuzeto datum preuzimanja sa
https://URL

Primer: Awrey, D. (5.2.2021). Unbundling banking, money, and payments. Preuzeto 10.2.
2021, sa https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3776739.

*KX*

Vise radova jednog autora iz iste godine — posle godine se stavlja latini¢no slovo a, b i dalje.
Primer: Duri¢, 2019a; Durié, 2019b.

Radovi dva do Sest autora — navode se imena svih autora.

Radovi vi$e od $est autora — navode se imena prvih Sest autora, a za ostale se navodi et al. iliidr.
Ako viSe autora ima isto prezime, u tekstu se navode incijali svakog od tih autora.

Primer: Kako D. Pordevic (2013) navodi... Sa druge strane, M. Dordevic (2019) istice...
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Ukoliko se citira podatak sa iste strane iz istog dela kao u prethodnoj fusnoti, koristi se latini¢na
skracenica za ibidem u kurzivu, s tackom na kraju (bez navodenja prezimena i imena autora).

Primer: Ibid.

Ukoliko se citira podatak iz istog dela kao u prethodnoj fusnoti, ali sa razlicite strane, koristi se
latini¢na skracenica ibid, navodi se odgovarajuca strana i stavlja tacka na kraju.

Primer: Ibid., 69.

Spisak koriséenih pravnih izvora i izvora sudske prakse

Popisuju se nazivi zakona i drugih propisa koriSéenih u radu, sa brojevima sluzbenih glasila
u kojima su objavljeni ili podacima o elektronskim izvorima sa kojih su preuzeti. U slucaju
potrebe, razdvajaju se domaci od stranih propisa (u podnaslovima se navodi na koju se drzavu
propisi odnose). Propisi se navode prema hijerarhiji citiranih pravnih akata (od Ustava, preko
zakona do uredbi i pojedinacnih akata). Ako se navodi vise akata iste pravne snage, koristi se
abecedni red. Na isti nacin se navode i dokumenti medunarodnih organizacija. Kada se navode
akti Evropske unije, obavezno se navodi broj sluzbenog glasnika u kome je propis objavljen i
strana na kojoj se nalazi:

«  Krivicni zakonik RS 2005. Sluzbeni glasnik RS, br. 85/2005, 88/2005, 107/2005,
72/20009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016.

. Izmene KZ RS 2016. Sluzbeni glasnik RS, br. 94/2016.

«  OEG, 1985. Gesetz iiber die Entschadigung fiir von Gewalttaten, od 7. januara 1985 (BGBL
I S. 1), sa poslednjom izmenom od17. jula 2017 (BGBI. 1 S. 2541). Dostupno na: https://
www.gesetze-im-internet.de/oeg/ (18. 1. 2019).

«  CC,1804. Code civil, poslednja verzija od 25. decembra 2018. Dostupno na: https:// www.
legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070721 (18. 1. 2019).

+  CETS, 2011. Council of Europe, Convention on preventing and combating violence against
women and domestic violence (CETS No.210) od 11. 5. 2011. godine. Dostupno na: https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210 (18.1. 2011).

+  EU Decision 2010. EU, Commission Decision of 5. February 2010 on standard contractual
clauses for the transfer of personal data to processors established in third countries under
document C(2010) 593 (Text with EEA relevance). OJ L 39, 12. 2. 2010, p. 5-18.

+  Rec 2011. Council of Euroep, Recommendation CM/Rec (2011)13 of the Committee of Mi-
nisters to member states on mobility, migration and access to health care. Adopted by the
Committee of Ministers on 16 November 2011.

Izvori sudske prakse ili prakse drugih drzavnih organa se posebno navode. Praksa meduna-
rodnih sudova ili tribunala navodi se uz kori$¢enje sluzbenih skracenica sudova, na primer:
ICJ, PC1J, ICTY, ICTR, ECHR, zatim se piSe naziv predmeta, vrsta odluke, datum donosenja,
publikacija u kojoj je odluka objavljena i strane na kojoj je objavljena.

Kod presuda medunarodnih krivi¢nih tribunala se nakon naziva predmeta navodi sudsko vece
(po potrebi i podaci koji se ti¢u izdvojenih sudskih misljenja, ako se na njih pozivao autor u
radu), dok se kod odluka Evropskog suda za ljudska prava navodi i broj predstavke.

Domace i strane sudske presude, pravna shvatanja i slicno, kao i presude medunarodnih sudova
mogu se navoditi uz pozivanje na elektronske pravne baze iz kojih su preuzete (Paragraf Lex,
Intermex, EUR-Lex, CURIA, Lexiweb.co.uk, Legifrance, HUDOC itd.).

Razli¢ite nacine navodenja ilustruju sledeéi primeri:

«  Pravno shvatanje, 1999. Pravno shvatanje utvrdeno kroz odgovore na pitanja na sednici
Odeljenja za privredne sporove Viseg privrednog suda od 6. oktobra 1999, dostupno u elek-
tronskoj pravnoj bazi Paragraf Lex.
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+  Odluka US 2017. Odluka Ustavnog suda Republike Srbije, broj IUo-173/2017 o utvrdivanju
nesaglasnosti sa Ustavom i Zakonom Pravilnika opstine Becej iz 2013. Godine o kriteriju-
mu i postupku dodele sredstava crkvama i verskim zajednicama. Sluzbeni glasnik RS br.
68/2018.

+  Cass. crim. 1991. Cass. crim, December 1991, RCA 1992.170. Ius Commune Casebook for
the Common Law of Europe, 2018.

+  Presuda Apelacionog suda u Beogradu, Gz.636/2011 od 28. 5. 2012. Arhiv Apelacionog
suda u Beogradu, 2012.

«  Goobald v, Mahmood 2005. All ER (D) 251 (Apr). Dostupno na https://Lexisweb. co.uk/
cases/2005/april/godbold-v-mahmood (18. 1. 2019).

«  Intrasoft International SA v European Comimnission , 2015. EGC, Judgment of the General
Court (Second Chamber) of 13 October 2015. (Case 403/12, ECLI:EU:T:2015:774). Dostu-
pno na : https://eur-lex.europa.eu/1 (18. 1. 2019).

Izvori sudske prakse ili prakse drugih drzavnih organa se posebno navode. Praksa meduna-
rodnih sudova ili tribunala navodi se uz koris¢enje sluzbenih skraéenica sudova, na primer:
ICJ, PC1J, ICTY, ICTR, ECHR, zatim se piSe naziv predmeta, vrsta odluke, datum donosenja,
publikacija u kojoj je odluka objavljena i strane na kojoj je objavljena.

Kod presuda medunarodnih krivi¢nih tribunala se nakon naziva predmeta navodi

sudsko vece (po potrebi i podaci koji se ticu izdvojenih sudskih misljenja, ako se na njih pozivao
autor u radu), dok se kod odluka Evropskog suda za ljudska prava navodi i broj predstavke.
Domace i strane sudske presude, pravna shvatanja i sli¢no, kao i presude medunarodnih sudova

mogu se navoditi uz pozivanje na elektronske pravne baze iz kojih su preuzete (Paragraf Lex,
Intermex, EUR-Lex, CURIA, Lexiweb.co.uk, Legifrance, HUDOC itd.).

Razli¢ite nacine navodenja ilustruju slede¢i primeri:

+ Pravno shvatanje, 1999. Pravno shvatanje utvrdeno kroz odgovore na pitanja na sednici
Odeljenja za privredne sporove Viseg privrednog suda od 6. oktobra 1999, dostupno u elek-
tronskoj pravnoj bazi Paragraf Lex.

+ Odluka US 2017. Odluka Ustavnog suda Republike Srbije, broj IUo-173/2017 o utvrdivanju
nesaglasnosti sa Ustavom i Zakonom Pravilnika opstine Becej iz 2013. Godine o kriteriju-
mu i postupku dodele sredstava crkvama i verskim zajednicama. Sluzbeni glasnik RS br.
68/2018.

+ Cass. crim. 1991. Cass. crim, December 1991, RCA 1992.170. Ius Commune Casebook for
the Common Law of Europe, 2018.

+ Presuda Apelacionog suda u Beogradu, Gz.636/2011 od 28. 5. 2012. Arhiv Apelacionog
suda u Beogradu, 2012.

+ Goobald v, Mahmood 2005. All ER (D) 251 (Apr). Dostupno na https://Lexisweb. co.uk/
cases/2005/april/godbold-v-mahmood (18. 1. 2019).

+ Intrasoft International SA v European Commission , 2015. EGC, Judgment of the General
Court (Second Chamber) of 13 October 2015. (Case 403/12, ECLI:EU:T:2015:774). Dostu-
pno na : https://eur-lex.europa.eu/1 (18. 1. 2019).

Urednistvo stoji na raspolaganju autorima i za sva druga neophodna razjasnjenja (pitanja upu-
titi elektronskom postom na adresu urednistva).
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INSTRUCTIONS FOR AUTHORS

Submissions that do not meet the recommendations in the Instructions will not be submitted
for review and will not be published. A paper must be written in text processor Microsoft Word,
using font Times New Roman size 12, in Latin alphabet, spacing Single.

(1) Format page: Size A4. Margine: Top 2,5 cm, Bottom 2,5 cm, left 2,5 cm, right 2,5 cm.

Paper needs to have the length of up to 30,000 characters (16 pages). A paper needs to be proof
read.

(2) Paper title - centered, (Times New Roman, 16, bold). Author’s last name, title and first name

should be written below the title (Times New Roman, 14). Example: Last name Dr., (Mr.) name
or last name. In the footnote on the first page, author’s scientific occupation, name, author’s
address, author’s e-mail address, and the name of the institution at which the author works is
given, (Times New Roman, 11).

(3) Rezime/Apstrakt with the length of 100-250 words, should be at the beginning of the paper,
under the title, two spaces below (TNR, 11, italic).

(4) Keywords (up to five) (TNR, 10, italic).

(5) Papers Times New Roman 11, Justifed, spacing (Single), Before 6 pt, Papers makes: Intro-
duction, goal and research method, development topics and Conclusion.

(6) References. Use APA 5 rules for references, which are mentioned within the text.

(7) Footnotes and abbreviations. If necessary, references in the footnotes should be used in the
same way as in the text. Abbreviations should be avoided, except from exceptionally usual ones.
The abbreviations stated in tables and pictures should be explained.

(8) Reviews and publishing. All papers are anonymously reviewed by two anonymous review-
ers. On the basis of reviews, editorial staff makes decision on paper publishing and informs the
author about it.

List of references should be created using styling format paragraph-indentation-hanging, with a
single space between references. After punctuation marks, single space should be used.

All references should be in Latin script regardless of the original language and script of the ref-
erence. Names should be written using diacritical marks (e.g. ¢, ¢, dz, 4, 8, 7).
List of References
- Monographs
One author
Rule: Surname, Initial(s). (publication year). Title. Place: Publisher.

Example: Kuzmanovié, R. (2008). Ustavno pravo. Banja Luka: Panevropski univerzitet
Apeiron.

Two to six authors — all authors should be listed.

More than six authors — only the first six should be listed and then et al. should be added.
- Monographs with more than one edition

Rule: Surname, Initial(s). (publication year). Title (number of edition). Place: Publisher.
- Translation

Rule: Surname, Initial(s). (publication year). Title. (Initial(s) Surname, translator). Place: Pub-
lisher.

- Book with an editor, collection of papers

If we cite collection of papers where the entire book is cited, editor should be references as an
author and afterwards in brackets (ed.) should be placed.
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Rule: Surname, Initial(s) (Ed.) (publication year). Title. Place: Publisher.
- Doctoral dissertations
Rule: Surname, Initial(s). (publication year). Title (doctoral dissertation). Name of the faculty.

Example: Stani¢, M. (2017). Pravna priroda poslanickog mandata (doctoral dissertation).
Pravni fakultet Univerziteta u Beogradu.

- Articles
*If an article has DOI number it should be also referenced at the end of the reference.
- Inscientific journal

Pravilo: Surname, Initial(s). (publication year). Title of the article. Journal, vol (Number in
the current year): pages from -to. DOI number

*Note: Journal name and volumen are in italics. Issue number is in current.

Puri¢, V., & Vranjes, N. (2020). Legal Framework for the Role of Local Self Government in the
Implementation of the Public Interest: Examples of the Republic of Serbia and the Republic of
Srpska. Godisnjak Fakulteta pravnih nauka, 10(10), 48-63.

- Papers in thematic collections of papers, chapters in monographs, papers
from conference proceedings

Pravilo: Surname, Initial(s). (publication year). Title of the article. In: Inititals Surname of the
editor(s) (ed. or eds.) Title of publication. Place: Publisher. Pagination.

Primer: Colovi¢, V. Osnovne karakteristike regulisanja ste¢aja osiguravajuéih drustava u
Hrvatskoj, Crnoj Gori i Republici Srpskoj. In: V. Colovi¢ (ed.) Pravo zemalja u region. Beograd:
Institut za uporedno pravo, 549-566.

- Article from the papers
Rule: Surname, Initial(s). (date). Article title. Paper title, page number.
Example: Misi¢, M. (February 1, 2012). Ju-Es stil smanjio gubitke. Politika, 11.

If the autor is unknown, the name of the author is omitted and everything else remains the
same.

Example: Strazevica gotova za dva meseca. (February 1, 2012). Politika, 10.
- Encyclopedia article

Example: Islam. (1992). In The new encyclopaedia Britannica (Vol. 22, 1-43). Chicago: En-
cyclopaedia Britannica.

- Internet sources
Rule: Author, A. (publication date). Title [Format]. Retrieved DATE, from https://URL

Example: Awrey, D. (2021, February o05). Unbundling banking, money, and payments.
Retrieved February 10, 2021, from https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=3776739

*%k%

If there is more than one paper from the same author published the same year after the year
letters a, b, c etc. are placed.
Example: Duri¢, 2019a; Buri¢, 2019b.

If quoting from the same page from the same part in the previous footnote is used, the Latin ab-
breviation for ibidem in italics is used, with a full stop at the end (without stating the surname
and the name of the author).

Example: Ibid.

If the data from the same part is quoted as in the previous footnote, but from a different side,
the Latin abbreviation ibid is used, the corresponding page is stated and a full stop is placed.

Example: Ibid., 69.
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- Legal sources and case law

All laws and other legislative acts should be listed with full data on official gazette where the
legislative act was published or the electronic data base where they can be found. If needed,
domestic acts should be separated from foreign. Legal sources are listed in hierarchical order
(from the highest to the lowest order). If more than one source of the same hierarchy is cited,
they should be ordered alphabetically.

Examples:

«  Krivicni zakonik RS 2005. Sluzbeni glasnik RS, br. 85/2005, 88/2005, 107/2005,
72/20009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016.

. Izmene KZ RS 2016. Sluzbeni glasnik RS, br. 94/2016.

«  OEG, 1985. Gesetz iiber die Entschadigung fiir von Gewalttaten, from 7 January 1985
(BGBL. 1 S. 1), last amended 17 July 2017 (BGBL 1 S. 2541). Available at: https://www.
gesetze-im-internet.de/oeg/ (18. 1. 2019).

«  CC, 1804. Code civil, final version from 25 December 2018. Available at: https:// www.
legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXT000006070721 (18. 1. 2019).

+  CETS, 2011. Council of Europe, Convention on preventing and combating violence against
women and domestic violence (CETS No.210) from 11 May 2011. Available at: https://
www.coe.int/en/web/conventions/full-list/-/conventions/treaty/210 (18.1. 2011).

«  EU Decision 2010. EU, Commission Decision of 5. February 2010 on standard contractual
clauses for the transfer of personal data to processors established in third countries under
document C(2010) 593 (Text with EEA relevance). OJ L 39, 12. 2. 2010, p. 5-18.

+  Rec2011. Council of Europe, Recommendation CM/Rec (2011)13 of the Committee of Min-
isters to member states on mobility, migration and access to health care. Adopted by the
Committee of Ministers on 16 November 2011.

Case law should be listed separately. Case law of international tribunals and courts should be
listed using official abbreviations (e.g. ICJ, PCLJ, ICTY, ICTR, ECHR), afterwards the name of
the case should be stated, type of the decision, date, publication where the decision is published
and pages.

By case law of international tribunals, the name of the judicial council should also be stated
and ECtHR case law should also contain application number. Relevant case law data bases can
be used (Paragraf Lex, Intermex, EUR-Lex, CURIA, Lexiweb.co.uk, Legifrance, HUDOC itd.).

+  Pravno shvatanje, 1999. Pravno shvatanje utvrdeno kroz odgovore na pitanja na sednici
Odeljenja za privredne sporove Viseg privrednog suda od 6. oktobra 1999, dostupno u ele-
ktronskoj pravnoj bazi Paragraf Lex.
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